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- John W, DANIEL,

Virginia State Bar, '
‘No. 13869,

Supreme Court of Appeals of -
' ‘West Virginia, /o

- Indisciplinary proceeding, the Supreme

Court of Appeals held that charged conduct
. warranted public reprimand, suspension of
- license for one year and reimbursement of

1 Public reprimand adminig
. "to practice law suspended.

1. Attorney and Client e=58

. and to S
dality. E: Disciplinary action, short of dishar-
«d our ' ment, in attorney disciplinary proceedings is
« from ‘not wholly punitive, but embraces correc-
asence - ¥ tive and curative measures in a continuing
&) Py y: program to eliminate incompetency, neglect
(Q j of duty and other aspects of professional
iroaily 3 miscorduct and improprieties in the legal
ons of profession. R -
to the 8 2 Attorney and Client e=532)
lity of 3 ‘ :

d : 3 Committee on Legal Ethics of State
ence. = Bar, in prosecuting attorney disciplinary

" law or fact in attorney-client relationship
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The COMMITTEE ON LEGAL - ETHICS . license for one year and reimbursement of
“.state bar for ils actual and necessary ex.’
e ../ penses in prosecution of disciplinary pro.
Member of ;he. West “ceeding. Code of Professional Responsibili- =~~~ ..

_ the West Virginia Bar, art. 6, §§ 19, 20,

o " _ings, disciplinary action is not wholly puni- -

t r_ed;_‘licgn.jse . ings based on a complaint charging profes. .
. sional misconduet and prosecuted by The

' Committee on Legal Ethics of The West ©= -

W.Ya. S proceedings, has burden of proving the
delity. g charges contained in the complaint by full,
2, 146 ,r;:' clear and preponderating evidence. By-
.3{","3;:2 ‘ '. Laws of the West Virginia Bar, art. 6, § 19,
63, 9{ 3. Attorney and Client =58, 59

1§ Neglecting legal matters entrusted to

i attorney by clients, failing to carry out
wces of o contracts of employment entered into with
:nt re- 19 clients for professional services, withdraw-
e they [ ing from employment in attorney-client re-
e trial i lationships without properly refunding any
ie, 147 ‘f  fees or part of fees, which have been paid in

g advance but which have not been earncd, _
below. o and knowingly making a false statement of

“lo his representation of clients. With the

et SO WAy, 38

- warrant public repbﬁiﬁané, ‘suspension of

ty, DR 2-110(A)3), DR 6-101(AX3), DR
7-101{A)(2), DR T-102(AX5); By-Laws of

;’}l;bus by the Cour

ey

. In 'ﬁtit.brﬁeyl'_aféé'iﬁliﬁi‘sfy proceed-

tive, but embraces corrective and curative
measures in & continuing program to elimi-
nate incompetency, neglect of duty, and

| - other aspects of professional misconduct
- state bar for its actual and necessary ex- -and improprieties in the legal profession.
- penses in prosecution of the proceeding, . - o '

2 In attofney'.discipliqary proceed-

Virginia State Bar for publicly reprimand.-
ing the attorney and for suspending the

_license of the attorney to practice law, the

burden is on the committee to prove the
charges contained in the complaint by full,
clear and preponderating evidence.

Spilman, Thomas, Battle & Klostermeyer,
Robert B. King, Charleston, for complain-
ant, ’ - ’

~ James E. Chambers, Robert O. Ellis,
Huntington, for defendant.

PER CURIAM:

The complaint in this attorney discipli-
nary action, filed by The Committee on
Legal Ethics of The West Virginia State
Bar against John W. Daniel, 2 member of
The West Virginia State Bar, pursuant to
provisions of Scction 19 of Article VI of the
State Bar's By-Laws, charges in three -

- counts that the accused attorney has. been

guilty of professional misconduct incident
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complaint was filed the committee’s report

. in compliance with Section 17 of Article VI
of the By-Laws. The Court’s rule to show
cause why the prayer of the complaint
should not be granted and a disciplinary
order entered was issued and served on the
accused attorney who, in lieu of filing ob-
jections to the complaint as provided in
Section 20 of Article VI of the By-Laws,
filed his verified answer. The action has
been briefed by counsel for the parties and
submitted for decision.

The first count in the complaint charges
that the accused attorney is guilty of three
violations of the Code of Professional Re-
sponsibility: (1) That he neglected a legal
matter entrusted to him by his client, in
violation of Disciplinary Rule 6~101(A)(3):
(2) that he intentionally failed to carry out
a contract of employment entered into with
his client, in violation of Disciplinary Rule
7-101{A)(2); and (8) that, when the attor-
ney-client relationship was terminated, he
failed to refund promptly to the client the
unearned fee paid to him, in violation of
Disciplinary Rule 2-110(A)3). This count
involves the attorney's representation of a
female client against whom a warrant had
been issued by the City of Huntington
charging her with illegally possessing and
dispensing alecholic beverages.

The second count charges that the ac-
cused attorney is guilty of two violations of
the Code of Professional Responsibility:
{1)That he neglected legal matters entrust-
ed to him by his clients, in violation of
Disciplinary Rule 6-101(A}3); and (2) that
he intentionally failed to carry out a con-
tract of employment entered into with his
clients, in violation of Disciplinary Rule 7-
101(A)2). This count relates to the attor-
ney’s representation of a brother and sister
who claimed interests and benefits in their
deceased father’s estate and entailed con-
templated litigation in the Circuit Court of
Cabell County.

The third count charges that the accused
attorney is guilty of four violations of the
Code of Professional Responsibility: (1)
That he neglected legal matters entrusted
to him by his clients, in violation of Discipli-
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nary Rule 6-101(AX3); (2) that he inten-
tionally failed to carry out a contract of
employment entered into with his clients, in
violation of Disciplinary Rule 7-101(A)2);
(3) that he knowingly made a false state-
ment of fact in his representation of the
clients, in violation of Disciplinary Rule 7-
102(A)5); and (4) that he failed to refund
to the clients a part of the unearned fee,
notwithstanding his offer to do so, in viola-
tion of Disciplinary Rule 2-110(A}3). The
charges in this count involved the attor-
ney's representation of a-husband and wife
in contemplated bankruptey proceedings.

The prayer of the complaint calls for
public reprimands on the first and second
counts and suspension of the attorney’s
license to practice law for a period of one
year on the third count, together with reim-
bursement to the State Bar for its actual
and necessary expenses incurred incident to
these disciplinary proceedings against the
accused. Article VI, § 20, By-Laws of the
State Bar. .

{11 The Court is mindful that the ac-
cused attorney’s license to practice law was
revoked and annulled on July 14, 1964, and
that he was granted a new license to prac-
tice law pursuant to the deeision in /n Re
Application for License to Practice Law by
John W. Danicl, 153 W.Va. 839, 173 S.E.2d
153 (1570). In point 2 of the syllabus in
that opinion the Court held:

“Disharment of an attorney to practice
law is not used solely to punish the attor-
ney but is for the protection of the public
and the profession.”

Likewise, in attorney disciplinary proceed-
ings short of disburment as in the present
case, disciplinary action is not wholly puni-
tive, but embraces corrective and curative
measures in a continuing program to elimi-
nate incompetency, neglect of duty, and
other aspects of professional misconduct
and improprieties in the legal profession.
The existence of a code of professional re-
sponsibility and the ready availability of the
courts for enforcement of the code are basic

factors in this onguing endeavor, In this -

case the accused attorney, born in 1922 and
initially admitted to practice law in 1948,
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3 sea-

has the maturity and experience of
soned attorney, The charges against him
are t0 be reviewed and considered in the
light of the record presented,

In the record relating to the first count
the client is shown to have retained the
attorney to represent and defend her on a
warrant charging her with possessing and
dispensing aleoholic beverages. She paid to
him a retainer fee of $100.00, He admits
receipt of the fee and states he considered
the fee would cover al] services to be ren-
dered in the city police court case, When,
after delayed hearings, she entered a plea
of guilty and paid a fine, without the pres-
ence or services of an attorney, she request-
ed a refund of the $100.00 paid
attorney as his fee. His refysal to refund
the money resulted in her action in the
court of a justice of the peace where she
recovered a judgment against the attorney
for the amount of the fee. The money in
satisfaction of the judgment was paid to
her after she had been subpoenaed to ap-
pear at the State Bar’s committee hearing
on Qctober 7, 1976, at Huntington on the
charges she had fileq against the attorney.
The record made on the attorney’s own
statement and testimony at the hearing af-
firms his delay in refunding the fee, He
kept no notes or office records on any tele-
phone calls or conversations relating o the
case, did not make any court appearznce,
and did not obtain 3 copy of the warrant
for examination. The attorney made a
statement of his position to the commitlee,
testified, and was cross-examined. The rec-
ord on the charges in the first count was
adequately developed.

The second count in the complaint refates
to legal services incident to a written con-
tract of employment, dated December 13,
1978, whereby 4 brothér and sister ¢m-
ployed the accused as *heir attorney to rep-
resent them in negotiations and iitigation to
recover funds cluimed by the brother and
sister to be due them from their deecased
father's estate. The clients paid to the
attorney $500.00 as a retainer fee and he
was to be paid 20 percent of fupds recov.
ered from the estate for them in excuss of
$1,000.00. It appears that the clients and

to the.
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the attorney understood joint bank accounts
in the estate totaled some $35,000 and that
the clients would be entitled to portions
thercof, The attorney filed an action in the
Circuit Court of Cabell County on the claim
and later a motion for injunctive relief
against the administrators of the estate.
The answer to the civil action disclosed that
the joint bank accounts were in fact surviy-
orship accounts and that the clients would
have no lawful cluims thereon unless they
could establish that their father had been
subjected to undue influence or duress by a
sister who was an exeeutrix of the father's
estate and due to benefit by the survivor-
ship bank aceounts. Considerable testimo-
ny relates to conversations and investiga-
tion relating to the undue influence and
duress issues as basis for filing an amended
complaint. The amended complaint was
prepared, but not filed. The attorney also
prepared and filed g petition for removal of
an executor of the estate. The record
shows that the attorney performed substan.
tial legal services for the clients, No issue -
is here presented concerning a claim for
refund of any of the $500 rotainer fee paid
by the clients to the attorney and the com-
plaint includes no charges relating thereto.
It appears that the civil action was yet
pending in the Circuit Court of Cabell
County and that the estate here involved
was not settled as of October 7, 1976, when
the committee’s hearing was held on the
clients’ complaints against the attorney.
The record readily substantiates the clients’
contentions that the accused attorney failed
to reply to inquiries coneerning the status
of their claims, failed to diligently pursue
investigation of evidence bases for their
claims, and failed to keep the clients ad-
vised as to proceedings relating to and the
merits of their claim. The record testimony
discloses the clicnts have written letters to
the attorney und have made telephone calls
and visits to his office without being able to
communicate with him for counsel and ad-
viee on their claims. An adequate record

development on the second count is mani-
fest.
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In the third count of the complaint, four
charges of violations of the Code of Profes-
sional Responsibility were made incident to
the attorney's unprofessional conduct in
representing two clients, a husband and
wife, in bankruptey proceedings. Early in
November of 1975, the clients, then residing
in Huntington, West Virginia, consulted
with the attorney and paid to him 3400 to
représent them in bankruptey proceedings
to be commenced in the Federal District
Court in the Southern District of West Vir-
ginia. Delays were occasioned in obtaining
information for preparation of the petitions
and by contemplated sale of real estate
owned by the clients in the Huntington
area but by November 21, the attorney
assured the clients he had sufficient infor-
mation for preparation of the petitions and
asked them to go to an office next door to
sign-the bankruptey forms. Testimony dis-
closes the forms were signed and sworn to
in blank. The attorney assured them the
petitions would be filed by November 25,
1975. Later he assured them the petitions
would be filed by December 5th. No re-
sponses or evasive responses were made to
the clients’ follow-up inquiries of the attor-
ney. On January 9, 1976, the attorney ad-
'vised one of the clients that the hankruptey
petitions had been filed, although they had
not been so filed. The clients moved from
Huntington to Woodbridge, Virginia, and,
on learning that the bankruptcy petitions
had not been filed in West Virginia, they
employed an attorney in Woodbridge who
filed the petitions in the United States Dis-
trict Court in Virginia on April 13, 1976.
No part of the $500 retainer fue paid to the
attorney has been repaid to the clients.
The charges in the third count are ade-
quately supported in the record.

(2] In attorney disciplinary proceedings
based on a complaint charging professional
misconduct and prosecuted by the Commit-
tee on Legal Ethics of The West Virginia
State Bar for purposes of publicly repri-
manding the attorney and for suspending
the license of the attorney to practice law,
the burden is on the Committee to prove
the charges contained in the complaint by
full, clear and prependerating evidence.

975 SOUTH EASTERN REPORTER, 2d SERIES
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Committee on Legal Ethics v. Pietranton,
143 W.Va. 11, 99 S.E.2d 15 (1957); Commit-
tee on Legal Ethics v. Mullins, W.Va., 226
S.E.2d 427 (1976).

[3] The attorney in this case is charged
with nine separate violations of the Discipli-
nary Rules contained in the Code of Profes-
sional Responsibility. In the first, second
and third counts, he is charged with violat-
ing Disciplinary Rule 8-101(A)3) by ne-
glecting a legal matter entrusted to him by
the clients in three separate attorney-client
relationships: In the first, second and third
counts, he is eharged with violating Disci-
plinary Rule 7-101(A)(2) by failing to carry
out a contract of employment entered into
with clients for professional services in
three separate attorney-client relationships,
In the first and third counts he is charged
with.violating Disciplinary Rule 2-110(A}3)
by withdrawing from employment in two
attorney-client  rclationships without
promptly refunding any fee or part of fee
paid to him in advance that had not been
earned. In the third count he is charged
with violating Disciplinary Rule T-102(A)(S)
by knowingly muking a false statement of
law or fact in an attorney-client relation-
ship.

A careful review and consideration of the
record in these proccedings warrant the
finding and conclusion that each of the nine
charges presented in the three counts of the
complaint has been proved by full, clear and
preponderating  evidence. While each
charge has been separately and individually
considered, the nature of the charges war.
rants consolidation and unitary considera.
tion for adjudicatory and dispositive action
consistent with provisions of Sections 19
and 20 of Articie V1 of the By-Laws of the
State Bar. Accordingly, the charges and
counts have been considered and weighed
together as a unified basis for determina-
tion of the issues presented in these attor-
ney disciplinary proceedings.

A prayer is contained in cach count of the

complaint that the Court require the ac-
cused allorney to reimburse the complain-
ant for its actuul and neccessary expenses

incurred in
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incurred in these proceedings. State Bar
By-Laws, Article VI, § 20. An itemized
statement of the actual and necessary ex-
penses so incurred through December, 1976,
totals $1,811.88. A statement of other actu-
al and necessary expenses incurred by com-
plainant since December, 1976, has not been
presented to the Court. In consideration of
the record as here presented and the details
of the stated expenses, the Court finds it
just and proper for the accused attorney to
reimburse complainant for the $1,811.88
stated and for such additional actual and
necessary expenses incurred by the com-
plainant in these proceedings since Decem-
ber of 1976, and it is so ordered.

Upon the record, and pursuant to provi-
sions of Article VI, § 20, of the By-Laws of
The West Virginia State Bar, the prayer of

the complaint is granted and a public repri-
mand is administered to the accused attor-
ney, John W. Daniel, and the said attorney's
license to practice law is suspended for a
period of one year, with the actual and
necessary expenses incurred by eomplainant
in the prosecution of these proceedings, as
above detailed, to be assessed against and
paid by the defendant attorney.

Public reprimand administered; license
to practice law suspended.
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