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DAILY GAZETTE v. COMMITTEE ON LEGAL ETHICS W.Va. 705
Clte 22 326 S.E2d 705 {W.Va. 1984)

The DAILY GAZETTE CO.,
INC., Petitioner,

v,

The COMMITTEE ON LEGAL ETHICS
OF THE WEST VIRGINIA STATE
BAR. Respondent.

No. 16403.

Supreme Court of Appeals of
West Virginia.

Dee. 11, 1984,
Rehearing Refused Jan. 16, 1985.
Dissenting Opinion Feb. 15, 1985.

Mandamus action was brought to com-
pel the Committee on Legal Ethics of the
West Virginia State Bar to release informa-
tion ‘concerning its investigation of attor-
ney made pursuant to a disciplinary pro-
ceeding. The Supreme Court of Appeals,
McGraw, J., held that there is a constitu-
tional right of public access to attorney
disciplinary proceedings.

Writ granted.

Neely, CJ., filed dissenting opinion.

1. Mandamus &=122

Mandamus  action was  properly
brought to compel the Committee on Legal
Tithics of the West Virginia State Bar to
release information concerning its investi-
gation of an attorney made pursuant to a
disciplinary proceeding.

2. Attorney and Client $32(3)
Constitutional Law 67
Under the State Constitution, the Su-
preme Court of Appeals is vested with the
exclusive authority to regulate and control
practice of Jaw in the state. Const. Art. 5,
§ 1; Art. 8, § 3; Code, 51-1-4afe).

3. Attorney and Client &31

The Wesgt Virginia State Bar, as an
administrative arm of the Supreme Court
of Appeals, is subject to be the exclusive
control and supervision of the Supreme
Court of Appeals, inciuding the approval of

all regulatory and adjudicatory activities
regarding attorney discipline proceedings.
Code, 51~1-dalc}. :

4. Attorney and Client &14

The privileges attendant to being li-
censed to practice as an attorney at law
have concomitant obligations including a
fundamental public Juty to assist the
courts in the administration of law and
resolution of legal controversy.

5. Attorney and Client =49

The principle purpose of attorney disci-
plinary proceedings is to safeguard the
public’s interest in the administration of
justice,

6. Constitutional Law =328
Trial ¢=20

Although the public’s right of access
to court is not absolute, such right should
never be arbitrarily or summarily denied
and when the closure issue arises, the trial
court should make a careful inquiry into
the matter, affording all interested parties
an opportunity to be heard. Const, Art. 3,
§ 17.

1. Constitutional Law ¢=328

Under provision of State Constitution
providing that the courts of the state shall
be open, there is a right of public access to
attorney disciplinary proceedings. Const.
Art. 3, § 17,

8. Attorney and Client ¢&=47, 54

In cases where formal disciplinary
charges in an attorney disciplinary proceed-
ing are filed, following a determination
that probable cause exists to substantiate
allegations of an ethical violation, the hear-
ing on such charges shall be open to the
public, who shall be entitled to all reports,
records, and nondeliberative materials in-
troduced at such hearing, must be publicly
accessible, including the record of the final
action taken.

9. Attorney and Client ¢=47

Once a complaint of unethical conduet
in an attorney disciplinary proceeding is
dismissed for lack of probable cause, the
public has a right of access to the com-
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plaint and the findings of fact and conclu-
siong of law which are presented in support
of such dismissal.

10. Attorney and Client =58

The right of public access to attorney
disciplinary proceedings preclude utilization
of private reprimand as a permissible sanc-
tion and thus the unconstitutional refer-
ence to private remands contained in the
provision of the West Virginia State Bar
bylaws setting forth the available discipli-

_ nary alternatives was severed. Const. Art.

3,8 17T.

11. Attorney and Client &=47

The bylaws and rules and reguiations
of the West Virginia State Bar which gov-
ern public disclosure of lawyer disciplinary
matters are unconstitutional when they fail
to protect and vindicate the public’s inter-
est in the integrity of the judicial system
by unreasonably restricting access to infor-
mation concerning formal disciplinary ac-
tions against lawyers, integral parts of the
judicial system. Const. Art. 3, § 17,

Syllabus by the Court

1. Under West Virginia Constitution
art. VIII, § 3, which provides that “The
court shall have power to promulgate rules
... for all of the courts of the State relat-
ing to ... practice and procedure, which
shall have the force and effect of law,” and
under West Virginia Constitution art. V,
§ 1, which provides that “The legislative,
executive and judicial departments shall be
separate and distinet, so that neither shall
exercise the powers properly belonging to
either of the others,” the Supreme Court of
Appeals is vested with the exclusive au-
thority to regulate and control the practice
of law in this State.

2. The West Virginia State Bar, as an
administrative arm of the Supreme Court
of Appeals, is subject to the exclusive con-
trol and supervision of the Supreme Court
of Appeals, including the approval of all
regulatory and adjudicatory activities re-
garding attorney disciplinary proceedings.

3. The principle purpose of attorney
disciplinary proceedings is to safeguard the

326 SOUTH EASTERN REPORTER. 2d SERIES

public’s interest in the administration of
justice.

4. Under West Virginia Constitution
art. 111, § 17, which provides that “The
courts of this State shall be open,” there is
a right of public access to attorney discipli-
nary proceedings.

5. Where formal disciplinary charges
in an attorney disciplinary proceeding are
filed, following a determination that proba-
ble cause exists to substantiate allegations
of an ethical violation, the hearing on such
charges shall be open to the public, who
shall be entitled to all reports, records, and
nondeliberative materials introduced at
such hearing, including the record of the
fina! action taken.

. Once 2 complaint of unethical con-
duct in an attorney disciplinary proceeding
is dismissed for lack of probable cause, the
public has a right of access to the com-
plaint and the findings of fact and conclu-
sions of law which are presented in support
of such dismissal.

7. The right of public access to attor-
ney disciplinary proceedings precludes utili-
zation of private reprimand as a permissi-
ble sanction.

8. By-Laws and Rules and Reguia-
tions of the West Virginia State Bar which
govern public disclosure of lawyer discipli-
nary matters are unconstitutional under
West Virginia Constitution art. III, § 17,
when they fail to protect and vindicate the
public’s interest in the integrity of the judi-

cial system by unreasonably restricting ac-
cess to information concerning formal disci-
plinary actions against lawyers, integral
parts of the judicial system.

DiTrapano & Jackson, Rudolph L. DiTra-
pano, Rebecca A. Baitty, Charleston, for
petitioner.

Robert H. Davis, Jr., John A. Rogers,
Charleston, for respondent.

McGRAW, Justice:

This mandamus action arises from a dis-
ciplinary action against Weirton attorney
Leonard Z. Alpert. The petitioner, The
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Daily Gazette Company, Inc., sought to
compel the respondent, the Committee on
Legal Ethics of the West Virginia State
Bar, to release information concerning its
investigation of Alpert made pursuant to
this disciplinary action. Because Alpert
agreed, however, on July 5, 1984, to the
release of the record in his disciplinary
proceeding, the petitioner's request is ren-
dered moot. Nevertheless, important is-
sues raised by the petitioner remain con-
cerning the confidentiality of records relat-
ing to attorney disciplinary proceedings
conducted by the respondent. Tssentially,
as phrased by the petitioner, the greater
issue in the present proceeding is whether
the respondent must “open its disciplinary
pracedures to public serutiny.” Although
the issue of public access to the record in
Alpert’s disciplinary proceeding 18 nOw
moot, 2 brief discussion of the facts sur-
rounding his case is warranted to illurni-
nate the impetus behind the petitioner's
request for prospective relief and to pro-
vide a context for analysis of the issue of
public access.

1

On February 6, 1979, Alpert was indicted
on federal racketeering charges. Alpert's
trial, involving charges that he had paid the
Hancock County sheriff $2,500 in exchange
for the return of six slot machines which
had been confiscated and were t0 be de-
stroyed pursuant to court order, received
extensive publicity through the State of

1. The general sxceptions to this confidentiality
rule are: (1) when a recommendation for public
discipline is filed with this Court by the Ethics
Committes; (2) when the lawyer who is the
subject of Ethics Committee action reguests
public disclosure; or (3) when the Ethics Com-
mittee investigation is predicated upon 2 crimi-
nal conviction of the subject lawyer. Sze West
Virginia State Bar By-Laws art. VI, § 30

2. As a preliminary procedural note, we agree
with the respondent that this Court has consist-
ently held that a writ of mandamus may not
issue unless three elements cocxist: (1) a clear
legal right of the petitioner to the relief sought;
(2) a legal duty on the part of the respondent to
perform the act which the petitioner secks to
compel; and (3) the absence of another ade-
quate remedy. See, &2., Stare ex rel. Ginsherg v.
Naum, 318 S.E.2d 454 (W.Va.1984); State ex rel

West Virginia. Eventually, Alpert was ac-
quitted of all charges. In March 1981,
however, the federal district judge who
presided over Alpert’'s case released evi-
dence concerning Alpert to the Committee
on Legal Ethics, which was conducting its
own investigation of whether disciplinary
action should be taken in response to poten-
tial ethical violations incident to the allega-
tions of criminal misconduet.

Following the transmittal of evidence to
the Committee on Legal Ethies, the peti-
tioner requested information on numerous
occasions concerning the disposition of any
ethical charges against Alpert. Not only
did the Ethics Committee steadfastly re-
fuse to disclose such information, it would
not even confirm or deny that an investiga-
tion had been initiated. This refusal was
based upon article VI, § 30 of the West
Virginia State Bar By-Laws, which pro-
vides that, except in certain circumstances,!
all information regarding attorney discipli-
nary proceedings is confidential,

[1] As a result of Alpert's voluntary
waiver of confidentiality, the respondent
has released the information sought by the
petitioner regarding his diseiplinary action.
What remains, however, is the fundamental
issue of the right of public access to infor-
mation regarding attorney disciplinary pro-
ceedings conducted by the Committee on
Legal Ethics of the West Virginia State
RBar?

Mason v, Roberts, 318 $.E.2d 450 (W.Va.1984)
Vanmeter v. Depariment of Motor Vehicles, 313
S.E2d 405 (W.Va.1984); Cooper v. Gwinn, 298
SE2d 781 (WVa.l98l); Siate ex rel Cabell
County Deputy Sheriff’s Assm v, Dunfee, 163
W.Va. 539, 258 S.E.2d 117 (1979); McGrady v.
Callaghan, 161 W.Na. 180, 244 S.E2d 793
(1978); Traverse Corporation v. Latimer, 157
W.Va, 855, 205 S.E.2d 133 (1974); Hall v. Pro-
tan, 156 W.Va. 562, 195 S.E.2d 380 (1973); State
ex rel. Kucera v. City of Wheeling, 133 W.Va.
538, 170 S.E.2d 367 (1969). State ex rel. Damron
v, Fervell, 149 W.Va, 773, 143 S.E.2d 469 (1965).

We disagree, however, with the respondent’s
contention that these mandamus prerequisites
are absent in this case, First, concerning the
question of whether the petitioner mests the
requirements of standing imposed upon those
seeking relief through mandamus, this Court
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L 12,81 Under West Virginia Constitution

art. VIII, § 3, which provides that “The
court shall have power to promulgate rules
... for all of the courts of the State relat
ing to ... practice and procedure, which

_shall have the force and effect of law,”?
- and under West Virginia Constitution art. -
“V,-§ 1, which provides that “The legisla-
‘tive, “executive and judicial departments
- shall be separate and distinct, so that nei-

ther shall exercise the powers properly be-

_longing to either of the others,” the Su-

preme Court of Appeals is vested with the
exclusive authority to regulate and control
the practice of law in this State.t See e.g.,
State ex rel. Quelch v Daugherty, 306
8.E.24 233 (W.Va.l983); Lane v Stote

. Board of Law Ezaminers, 295 S.E.2d 670

P

(W.Va.1982); State ex rel. Askin v Dos- -

" tert, 295 S.E.2d 271 (W.Va.1982); Commit-

tee of Legal Ethics v. Graziani, 157 W.Va.
167, 200 S.E.2d 353 (1973), West Virginia

has consistently held that the enforcement of a
public right may be sought by anyone who
shares a common interest in that right with the
public at large. See, e.g, Prichard v. DeVan, 114
W.Va. 509, 172 S.E. 711 (1934); Payne v. Staun-

ton, 55 W.Va, 202, 46 S.E. 927 (1904); Srare ex -

rel, Matheny v. County Court, 47 W.Va. 672, 35
S.E. 959 (1900); Brown v, Randolph County
Court, 45 W.Va, 827, 32 S.E. 165 (1899); Doolir-
tle v. County Court, 28 W.Va. 158 (1886), The
petitioner’s interest in the relief sought in this
case is shared by all who benefit from the pub-
lic right, and no special or pecuniary interest of
the petitioner must be shown. Srate ex rel
Barker v, Manchin, 279 S.E.2d 622 (W.Va.1981);
Myers v. Barts, 279 S.E2d 406 (W.Va.1981);
State v. Davis, 76 W.Va. 587, 85 S.E. 779 (1913),
Second, on the question of the existence of a
legal duty on the part of the respondent, we
note that we have consistently held that manda-
mus may be used to attack the constitutionality
or validity of 2 statute or ordinance. See, eg,
Myers v. Barte, 219 S.E2d 406 (W.Va.1981);
State ex rel. McCamic v. McCoy, 276 S.E.2d 534
(W.Va.1981); State ex rel. West Virginia Housing
Development Fund v. Copenhaver, 153 W.Va.
636, 171 S.E.2d 545 (1969); State ex rel Green-
brier County Airport Authority v. Hanna, 151
W.Va, 479, 153 S.E.2d 284 (1967); State ex rel.
eeling, 146 AuG91,. 1

e

14re)
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-S&‘z}e :”Bar'rv.: E‘aﬁéy. 144 W.Va. 504, 109

* 8.E.2d 420 {1959). To assist in the execu- '

tion of this regulatory function, the Legis-
lature has created “an administrative agen-
¢y of the supreme court of appeals of West
Virginia, which shall be known as ‘the
West Virginia State bar,’ "3 West Virginia
Code § 51-1-4a(b) (1981 Replacement Vol.).
Although a creature of an antique statute

“enacted ‘prior : to the "Judicial Reform ,;-'
Amendment of 1974, the West Virginia

State Bar iz an agency of the Supreme
Court of Appeals, and not an independent
agency. In State ex rel. Quelch v. Daugh-
erty, 806 S.E.2d at 2385, this Court restated
the well established principle that, “The
Judicial Branch may honor legisiative en-

. actments in aid of judicial power, but is
“clearly not bound to do so.” . (Citations
. omitted). Although we value the guidance

of statutory enactments with regard to the
exercise of judicial power, we are clearly

not bound by statute. The statute, how- .

ever, does provide some guidance with re-

West Virginia Constitution art, VIIL § 3; see
also Crusenberry v. Norfolk & Western Ry, 153
W.Va. 155, 180 S.E.2d 219 (1971), overruled on
other grounds, 264 S,E.2d 450 (W.Va.1980); In
re Mann, 151 W.Va, 644, 154 S.E.2d 860 (1967).
Like any other statute, these By-Laws and Rules
are subject to constitutional scrutiny.

Finally, as for the third mandamus element,
respondent does not polnt to, nor do we find,
any alternative legal remedy to which the peti-
tioner could resort.

3. ‘The reprint in a Michie's West Virginia Code
vol. 1 (1982 Replacement Vol.} of this provision
inadvertently omits one comma. The correct
version of this provision, as enacted by the
Legislature and ratified by the voters, can be
found in 1974 W.Va.Acts 948-49.

4. Ser also West Virginia Code § 5i~l1-da(e)
(1981 Replacement Vol.) ("The inherent ruie-
making power of the supreme court of appeals
is hereby dectared.”).

5. The State Bar By-Laws approved by this Court
fund the agency by a privilege tax imposed
annually upon all lawyers in the State as a
prerequisite to practicing law, See W.Va. State
Bar Const. art. III: W.Va. State Bar By-Laws art.
11, § 3 and art. 111, § 1. This is in sharp con-
trast to voluntary professional associations such
as the American Bar Association, West Virginia
. Bar Assoclation, Mountain State Bar Associa-
" tion, West Virginia Lawyers Guild, and the vari-

" ous county bar associations in the State. :
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: spect to further dut:es of West Virginia
- - State Bar. Specifically, the West Virginia

- State Bar is charged with “enforcing such
+ “rules as may be prescribed, adopted and

promulgated by the court from time to time
under this section.” Id. One area of rule-
making contemplated by this statute is
“[plreseribing procedure for disciplining,

_suspending, and disbarring attorneys-at-
law.” - West Virginia Code § 51-I-da(c) "‘}from fnvolous.:or fabncabed eomplamts

- {1981 Replacement Yol). ¢ Therefore, the =

West Virginia State Bar, as an administra-

+ tive arm of the Supreme Court of Appeals,'_}f-’f' :

is subject to the exclusive control and su-
pervision of the Supreme Court of Appeals,
including the approval of all regulatory and
adjudicatory activities regarding attorney
disciplinary proceedings. =~
Under article VI, § 30 of the West Vu-
ginia State Bar By-Laws: - . .
" All proceedings involwng a]legatlons

- of misconduct by or the disability of an .

attorney shall be kept confidential until

and unless a recommendation for the im- -

position of public discipline is filed with
the court by the committee on legal eth-
ies, or the respondent attorney requests

that the matter be public, or the investi- -

gation is predicated upon a conviction of
the respondent attorney for a erime, All
participants in the proceeding shall con-
duct themselves so as to maintain the
confidentiality of the proceeding. Any
person who violates the provisions of this
section shall be guilty of contempt of the
supreme court of appeals. Any commit-
tee member or any employee of the com-
mittee who violates this provision may be
removed by the board.

Therefore, unless the Legal Ethies Commit-
tee recommends public discipline, the exist-
ence of charges against an attorney and
the ultimate disposition of those charges
are generally never made a matter of pub-
lic record, but are forever cloaked in a veil
of secrecy.®

6. While not before this Court in the immediate
proceeding, we note that paralle] provisions
cancerning professional discipline of physicians
and podiatrists appear to impose similar restric-
tions upon public disclosure and access, See
West Virginia Code §§ 30-3-6; 30-3-%(g), (h),

.. Tespondent mnotes that confidentiality dis-'_i‘?.‘:__
“courages attempts to use the process as a * -

‘tects lawyers from unwarranted injury to _
. their , professional reputations resulting

- ethical activity will not be impaired by pre- .

. tions are not wholly without merit, they are
_far outweighed by the public interest jn -

_The respondent defends this confi dent:al- .
ity rule on several grounds. 'First, the

threat in order to obtain an advantage in
some collateral dispute. Second, the re-
spondent states that confidentiality pro-

: - Rl - . £
the respondent asserts that confldent:ahty ' iiE
ensures that investigations into alleged un- 1 E

mature publicity. Although these justifica- - .- -

access to attorney disciplinary proceedings. _ o

III

As this Court stated in Committee on
Legal Ethies v. Mullins, 159 W.Va, 64'7
651 226 SE2d 427 428 (1976), “tH

2c8 '3 Pence, 161 W.Va. 240, 253, 240
S.E.2d 668, 675 (1977 In re Eary 134
W.Va, 204, 208-09, 58 S.E.2d 847, 630
(1950); In re Echeles, 430 F.2d 347, 349
(7th Cir.1970); Maryland State Bar Ass'n
v. Agnew, 2T1 Md. 543, 549, 318 A.2d 811,
814 (1974). Similarly, in In re Brown, 273
$.E.2d 567, 570 (W.Va,1980), this Court ob-
gerved;
[wloven throughout our disciplinary
cases involving attorneys is the thought
that they occupy a special position be-
cause they are actively involved in ad-
ministering the legal system whose ylti-

(i) & (§); 30~-3-14(h) (1984 Supp.). Thes¢ re-
strictions are present in spite of the Legislature's
declared purpose for enacting the Medical Prac.
tice Act—"to protect the public interest.” West
Virginia Code § 30-3-1 (1984 Supp.). See also
West Virginia Code § 30-3C~3 (1984 Supp.),
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mate goal is the evenhanded administra- corner nor in any covert manner.,” This ;; (“open
tion of justice. Integrity and honor are Court further noted in Hamilton, 267 = e
B critical components of a lawyer’s charae- §.F.2d at 548, that: '_;_ procee@n
- ) ter as are a sense of duty and fairness. H (7] In
\,‘_ _ Because the legal system embraces the The uniform interpretation of the man- F on Legal
: l ) whole of society, the public has a vital date that the courts “shall be open” by L3 Court not
: : expectation that it will be properly ad- those state courts called upon to con- ¥, are nefth
E - Elmstered. From this expectancy arises strue the provision in their constitutions ‘_;_‘ cu:uns l1)
i ! e concept of preserving public confi- i that this language confers an indepen- 3T are peck
Sl dence in the administration of justice by dent right on the public to attend civil f= Committ
1 diseiplining those lawyers who fail to d 82 Ltri © pudtic to attend &Ml Lo pre; In :
i conform to professional standards. and crimina tnals.-a'nd not simply a right 5 S.E.2d 81
8 (footnote omitted.) in bf}z:wor of th'e htlgar}ts _m dema:nd a VI . ture of 3
[4,5] This unrefutable public interest in public proceeding. (Citations omitted). ‘_ 'howefver,
ll 3 the administration of attorney disciplinary  This fundamental constitutional right of ac- i;f ;:géo:sosir:
ii; proceedmg:s is related to the ]aW).rer"s role  cess is not limited to formal trials, but e uniquenes
H1. as an officer of the court. This special gxtends to other types of judicial and quasi- L5 ope ‘
” status which lawyers enjoy derives from  s4icial proceedings. For example, in =  openness
. both the required oath of office,” and man- JH 2 P £s- R &= ing profe
o ! . amilton, 267 S.E.2d at 551, this Court =2 of the chs
datory membership in the bar of this . . E o
. State? The privileges attendant to being re.cogmzetli a p}lbhc'n.ght of access to pre- g t{allty far
B ; licensed to practice as an “attorney at law” trial hearings men minal cases. Ses also :‘5 sion fror.n
P are not without concomitant obligations. Press-Enterprise Co. v. Superior Court T u_ltez;sst i
N These pbligations include a fundamental 464 U.S. ,501' 104 S.Ct. 819_' 78 L.Ed.2d 629 3 t“,’e'_ ,W
P public duty to assist the courts in the ad- (1984) (first. an'{endment right of access fo £ Vlrg!ma !
S ministration of law and resolution of legal Pretrial voir dire); Semtinel Star Co. v. ‘ provides
o controversy. See State ex rel. McCamic v. - Edwards, 387 So.2d 367 (Fla.App.1980) 5 shall be
o) McCoy, 276 S.E2d 534, 536 (W.Va.1981), (common law right of access to posttrial . access to
- quoting, In re Bary, 134 W.Va. 204, 208, hearing concerning juror interview); Her- = e must
| . 58 S.E.2d 647, 650 (1950). As officers of ald Co. v. Weisenberg, 89 AD.2d 224, 455 of this ri
E_ i ( the court and licensed ministers of the sys- N.Y.8.2d 413 (1982), aff'd, 59 N.Y.2d 378, __
P tem of justice, lawyers are accountable to 465 N.Y.8.2d 862, 452 N.E.2d 1190 (1983)
S the public for their conduct. Therefore, (right of access to unemployment compen- 7 We beg
3 | the principle purpose of attorney discipli- sation hearing); In re Estate of 0’Connell, public ac
; nary proceedings is to safeguard the pub- 20 Misc.2d 555, 394 N.Y.5.2d 816 (1977) ;r 9. We not
} i li.c's interest in the administration of jus- (“open courts” statute requires examina- - absolute.
¢ i tice, tion of witness in will contest in surro- z :‘;; cﬁ:
i , [6] One fundamental aspect of our An- gate's court to he public proceeding}; Inre i‘ Ne\:lspap‘
i i glo-American system of justice is its open- Petition of Daily Item, 310 Pa.Super. 222, : 606-07, -
L . ness. In State ex rel. Herald Mail Co, v 456 A.2d 580 (1983) (right of access to izZs (::3{
S Hamilton, 267 S.E.2d 544, 54749 (W.Va, preliminary hearings based upon “open z denied.
| 1980), this Court traced the common law  courts” provision); Cohen v. Everette City 2 court shy
(i origins of the “open courts” provision con-  Council, 85 Wash.2d 385, 535 P.2d 801 5 atter @
% ; . tained in our own and in other state consti-~ (1975) (“open courts” provision held to pre- iy te
; A8 tutions. One reason for this provision, as  clude sealing of transcript of city council's ] 10. The o
] if was noted in Hamilton, 267 S.E.2d at 548, license revocation proceeding by court that = f*’a"‘“’"—"
; R quoting 1676 Charter of Fundamental reviewed transeript on appeal); State ex £ 1;§ai1n}:::).
; . : ©
: i Laws, of West New Jersey, ch. XXIII, is to  rel. La Crosse Tribune v. Circuit Court, 4 primary
S ensure “that justice may not be done in a 115 Wis.2d 220, 340 N.W.2d 460 (1983) z licing eff
:-} ; ! 7 ISee West Virginia Code § 30-2-3 (1980 Re- 8. See Constitution of the West Virginia State ,;:‘ iﬁic;
! it placement Vol.). Bar art. IIL 5 and ac
E R & public
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(“open courts” statute applied to voir dire
proceedings).?

(7] In Syliabus Point 2 of Committee
on Legal Ethics v. Graziani, supra, this
Court noted that, “Disciplinary proceedings
are neither civil actions nor eriminal prose-
cutions but are special proceedings which
are peculiar in nature.” See also Syl. pt. 2,
Committee on Legal Ethics v. Pence, su-
pra; In re Brown, 157 W.Va. 1, 7-8, 197
S.E.2d 814, 817-18 (1973). This unique na-
ture of attorney disciplinary proceedings,
however, does not exempt such proceed-
ings from the requirements of West Virgin-
ia Constitution art. III, § 17. In fact, this
uniqueness intensifies the desirability of
openness and candor. Procedures govern-
ing professional discipline are emblematic
of the character of a profession. Confiden-
tiality favors insulating the legal profes-
sion from adverse publicity over the public
interest in the proper administration of jus-
tice.® We therefore hold that under West
Virginia Constitution art. III, § 17, which
provides that “The courts of this State

‘shall be open,” there is a right of public

access to attorney disciplinary proceedings.
We must define, however, the parameters
of this right.

v

We begin our analysis of the right of
public access to attorney disciplinary pro-

9. We note that the public's right of access is not
absolute. Certain cases and exceptional circum-
stances may warrant limited closure. See gener.
ally, Hamilton, 267 S.E.2d at 550-52; Globe
Newspaper Co. v. Superior Ci, 457 U.S. 596,
606-07, 102 S.Ct. 2613, 2620, 73 L.Ed.2d 248,
257 (1982). However, the public’s right of ac-
cess should never be arbitrarily or sumnmarily
denied. When the closure issue arises, the trial
court should make a careful inquiry into the
matter, affording all interested parties an oppor-
tunity to be heard.

10. The observations of one commentator aptly
characterized the unfortunate tendency of the
legal profession to place its own interests above
the interest of those who are supposed to be the
primary beneficiaries of the profession's self-po-

- licing efforts:

Professional discipline is the common field on

which the legal profession rneets the public

and accounts to it. No relations with this
public are worth a penny unless they are fair
and frank. In performing the function of

ceedings by noting that Article VI, § 30 of
the By-Laws imposes overly broad restric.
tions upon public access to ethies com-
plaints and proceedings. The rule shrouds
in secrecy that which is intended to be
carried on for the public’s benefit, The
State, through its judicial branch, has the
power ! and the duty to require that those

individuals licensed by the State to practice -

law live up to the professional standards
promulgated to protect the general welfare
of the people, and to that end, “the public
should know when attorneys, as officers of
the court, are charged with disloyalty
thereto. It is only through the possession
of such knowledge that the people can in:
telligently deal with the members of the
legal profession and intrust business to
them.” Spriggs v. Cheyenne Newspapers,
63 Wyo. 416, 451, 182 P.2d 801, 815 (1947),

Moreover, if the legal profession’s prac-
tice of self-regulation is to remain viable,
the public must be able to observe for
themselves that the process is impartial
and effective. We cannot simply expect
the public to blindly accept that justice is
being done. “People in an open society do
not demand infallibility from their institu-
tions, but it is difficult for them to accept
what they are prohibited from observing.”
Richmond Newspepers, Inc. v. Virginia,

professional discipline lawyers must consider
ourselves as members of the public judging
someone within the context of the legal pro-
fession. This balance perhaps requires a
measure of detachment and fearlessness that
is difficult to attain. But we cannot be as the
boy who went to Sunday school with two
nickels given him by his mother: one for the
collection and one for some candy on the way
home. On his way to the church he looked
eagerly in the window of the candy store and
one of the nickels dropped from his hand
through a grating in the sidewalk, cut of sight.
Sadly he looked down and said, "God, I'm
sorry I lost your nicksl.,” We cannet lose the
public’s nickel in professional discipline, for if
we do we have lost the possession that makes
our profession unique——our right to self.
government and self-discipline,

Allen, Richard B., “Goals of Professional Disci-

pline,” Florida Bar Journal, June 1983, ar 380.

11. See Dent v, Siate of West Virginia, 129 U.S.
114, 9 5.Ct, 231, 32 L.Ed. 623 (1389).
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- L.Ed.2d 973, 986 (1980). o
* The Committee on Legal Ethics is domi-
nated by lawyers, who are charged with
the responsibility of gerutinizing the con-
duct of other lawyers. Carrying on this
process in secrecy “denies the public infor-

(1970) at 143.12

A

' mation that would demonstrate the profes- !

“sion’s concern for effective disciplinary en-
forcement and show the steps taken by the
“.par to maintain its integrity.” ABA Spe-
“cial Committee on Evaluation ‘of Discipli- -
nary Enforcement, Problems and Recom-
mendations in Disciplinary Enforcement

Diseiplinary praceedings
are “an increasingly important method of
demonstrating the trustworthiness of the

- legal profession and ensuring the effective-

*326 SOUTH EASTERN REPORTER, 2d SERIES

448 U.S. 555, 512, 100 S.Ct 0814, 9825, 66 &

AN e et A
f5ta- we recognize that durn

b dr

investigatory stage there is a valid interest
in providing protection against unwarrant-

ed injury arising from unsupported com-
“ plaints which are privileged under article
VI, § 43 and thus, cannot be the subject of .
ibel actions."?;;'Additionally,'-disclosure of -
facts regarding a complaint priov to the
filing of formal ¢harges can impair the

investigatory function of the State Bar.
However, as the Alpert case llustrates, if a
cagse terminates in dismigsal, either before

. ness of the judicial process.” McLaughlin =
v. Philadelphia Newspapers, Inc., 465 Pa.
104, 127, 348 A.2d 376, 388 (1975) (Roberts,

J., dissenting);

see also Philadelphic

Newspapers, Inc. . Disciplinary Board,
468 Pa. 382, 388-90, 363 A.2d 779, 782-83
(1976) (Roberts, J., dissenting) (only prod-

uets of unnecessary secrecy in bar procee

ings are the suspicion and mistrust of the
public); Sadler ». Oregon State Bar, 275

Or. 279, 550 P.2d 1218 (1976).

or after the filing of formal charges, or
with the issuance of a private reprimand,
-the confidentiality rule contained in article
V1, § 80 generally prevents the public from
ever learning of the existence of the com-
plaint or charges, and the ultimate disposi-
tion thereof. Less restrictive means to pro-
tect the limited need for confidentiality do
exist. The confidentiality rule, in three
respects, impermissibly restricts public ac-

cess.M .

{8] First, once it is determined that
there is probable cause to jgsue a formal
charge, the constitutionally recognized in-
terests served by public disclosure out-

sgxweigh any necessary restrictions upon ac-

12. This ABA report, commonly referred to 2s

the “Clark Report” (after its chairman, Tom C.
Clark), went on to state that *[t]he public's dis-
satisfaction with the effectiveness of the discipli-
nary systemm may be attributed in part to the
inadequacy in information made available con
cerning the existence of disciplinary agencies,
the services they render and their accomplish-
ments” Il See generally Marks & Catheart,
Discipline Within the Legal Profession: Is It Self-

Regulation? 1974 111.L.Forum 193

13. Article VI, § 43 of the State Bar By-Laws
states: “Any proceedings pending before said
committee and any records or any testimony
with respect thereto shall be absolutely privi-
leged. The testimony given before the commit-
tee with respect to any investigation, complaint,
or proceeding shall not be subject to discovery

in any civil litigation.”

14. We note that prior to and indepehdem of the -

Institution of this action by the petitioner,

éess to information for the benefit of indi-
vidual attorneys or the profession as a

State Bar, upon the request of the Chief Justice
and the Court Administrator, prepared amend-
ments 1o the confidentiality provisions of sec:
tion 30 which would provide greater public ac-
cess, Amendments 1o article V1, § 30 were sub-
sequently submitted to this Court for approval.
See Petition to Amend Rules of Disciplinary Pro-
cedure in Article VI of the By-Laws of the West
Virginia State Bar {filed Sept. 11. 1984, in the
office of the Clerk of the Supreme Court).
These amendments provide for public access 1o
complaints, reports, records and nondelibera-

tive proceedings once formal disciplinary
charges have been brought against an attorney.
However, for rcasons stated in this opinion re-
lating to private reprimands and access to infor-
mation concerning dismissals without charges,
these proposed changes Eail to satisfy the public
access requirements of West Virginia Constitu:

on art. 1L, § 17.
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whole.’® Therefore, in cases where formal
diseiplinary charges in an attorney discipli-
nary proceeding are filed, following a de-
termination that probable cause exists to
substantiate allegations of an ethical viola-
tion, the hearing on such charges shall be
open to the public, who shall be entitled to
all reports, records, and nondeliberative
materials introduced at such hearing, must
be publicly accessible, including the record
of the final action taken,

(9] Second, information regarding com-
plaints dismissed without formal charges
under article VI, § 12 of the By-Laws !¢ is
a necessary and vital component of the
whole public process. While we recognize
that there are reputational and investigato-
ry justifications to restriet disclosure of

15. Analogizing the early stages of disciplinary
procedures to the grand jury process, a former
president of the American Bar Associalion stat-
ed in support of opening up the disciplinary
process:

I would make disciplinary procedures pub-
lic once we had passed the stage of adjudicat-
ing whether & complaint is frivolous.
90%~95% of the complaints made against law-
yers, usually by a disgruntled client, are frivo-
lous by their very nature because they grow
out of an adversary system. My own experi-
ence is that most clients who lose still believe
they were right; the court didnt convince
them. They like their own lawyer becauss
they saw he worked very hard and tried to do
what they wanted done, and so they look
around desperazely for somebody to blame,
never thinking “I was wrong.” ‘They tend to
blame the other lawyer on the other side.
They consider him unethical, concluding that
he bought the judge or somebody else off....
Once gut of the investigative body that deter-
mines probable cause for disciplinary action !
would have it absolutely open, to the public,
to the press, exactly as is a criminal trial, The
tinding of probable cause is tantamount in
criminal proceedings to an indictment. A
grand jury proceeding is, and should be se-
cret, as should bar investigations of initial
complaints. But once probable cause has
been determined or an indictment or infor-
mation has been returned so that there is
enough to justify an adversary due process
hearing, then I would make the remaining
proceedings open.

The Bar and Watergate: Conversation with
Chesterfield Smith, 1 Hastings Const.L.Q. 31, 35
(1974},

16, Article VI, § 12 of the By-Laws provides in
the first paragraph that:

information pertaining to complaints dur-
ing the initial investigatory stage, those
justifications are limited.'” Under West,
Virginia Constitution art. III, § 17, the ju-
dicial branch and its agencies are required
to be fully accountable to the pubiic.
Therefore, once a complaint of unethical
conduct in an attorney disciplinary proceed-
ing is dismissed for lack of probable cause,
the public has a right of access to the
complaint and the findings of fact and con-
clusions of law which are presented in sup-
port of such dismissal,

[10] Third, it should be clear from the
foregoing discussion that use of private
reprimands by the State Bar as a method
of official discipline is in direct contraven-
tion with the "open courts” provision of

Without issuing any notice or charges, such
committee shall investigate or cause to be
investigated by its subcommitiee or by the
proper grievance committes, to the extent
deemed necessary, every complaint, requast
and information coming before it, and if after
investigation the commiitee on legal ethics
determines that the same does not merit discij-
plinary action, it shall dismiss the same. If
after investigation the commitiee determines
that the same may warrant disciplinary ac.
tion, it shall give the accused attorney a writ.
ten notice containing a plain statement of the
charges against him and the fact that he js
entitled to a formal hearing as provided in
section thirteen of this article VI, which ne.
tice shall direct him to appear before the
commitiee at a time and place to be designat.
ed therein and shall be served and execurted
on the accused attorney in accordance with
the provisions of section thirty-nine of this
article.

17. The reporting of the exisience of groundiess
or frivolous complaints after there has been a
decision to dismiss them as such poses no real
threat to the reputations of attorneys. Mors.
over, information on the disposition of all com.
plaints not only serves the objective of accounta.
bility, but also promotes a greater flow of infor.
mation from the most substantial source of in.
formation pertaining to ethical violations, the
public. Accountability for all decisions can
only bolster confidence in this self.regulatory
process, and at the same time, increase the
likelihood of receiving information concerning
attorney misconduct. See Steel & Nimmer,
Lawyers, Clients, and Professional Reguiation,
1976 Am.Bar Found. Research J. 919, 1004,
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N ) West Virginia Constitution art. III, § 17. tion'® This regulatory assertion contra- '% o
- .. The disciplining of attorneys is performed dicts the most fundamental concepts of ac- = NEELY
» ( E for the benefit of the public, and therefore  countability. With respect to any judicial o ' L
) “is the public business and should not be or quasijudicial proceeding, the public i I disser
Ay disposed of in other than a public manner.”  must always be afforded “the opportunity iP5 holding. b“
B In re Alley, 256 Or. 51, 54-35, 470 P.2d  to realize that there is a careful, reasoned b opinian.
B 943, 945 (1970). Accordingly, we hold that and judicious decision-making process at o the, Legal
D the right of public access to attorney disci- work...."” State v Gary, 162 W.Va. 136, - IV irginia S
.l plinary proceedings precludes utilization of 138, 247 S.E.2d 420, 421 (1978); see also Tod Y g-"“e,?b
SEE : private reprimand as a permissible sanc- Javins v. Workers’ Compensation Com- i secreey” -
Tt tion. missioner, 320 S.E2d 119, 132 (W.Va. ! ﬁesi) sci
Article VI, § 17 of the By-Laws sets out 1984).% 005; ﬁ?
{; ) the available discipline alternatives, includ- Accordingly, we hold that the By-Laws with aj'dmi:
A ing the alternative of imposing private rep- and Rules and Regulations of the West truth. - 1 4
. E i [ rimands. Although we are scrutinizing Virginia State Bar which govern public dis- w ord:s e
-l |i 2 provisions which.are subject to revision closure of lawyer disciplinary matters are ant” are 1
B upon. this Court’s order, the statutory con- unconstitutional under West Virginia Con-
18 struction principles embodied in the doc- stitution art. III, § 17, when they fail to Now I d
Vil trine of “least intrugive remedy” as articu- protect and vindicate the public’'s interest some point
i lated and summarized in Fn e Dostert, 824 in the integrity of the judicial system by about disci
i : S.E.2d 402 at 412-413 (W.Va. Nov. 7, 1984), unreasonably restricting access to informa- yers. How
1 provide the most expeditious means to cor- tion concerning formal disciplinary actions stantiated
P rect the constitutional defect contained in against lawyers, integral parts of the judi- ence .of pre
il article VI, § 17 of the By-Laws. There- cial system. tigation, o
' [ fore, rather than invalidating this section in For the foregoing reasons, we grant a t}.‘e pL}bhc.
il its entirety, the unconstitutional reference  writ of mandamus ordering the respondent: find hxms.el
N to private reprimands is hereby severed.!® (1) to conform its practices and procedures gefend him
y [11] In addition to the constitutionally relating to public access to the Fequire- cgn;'-::ipeos;n !
7 ( ) defective By-Law provisions already ments of West Virginia Constitutmn- art, Opinionn t:)ai
. touched upon, certain procedural provisions 1L § 17 as set forth in this opinion in all ination . l]
1R of the State Bar's Rules and Regulations future disciplinary cases; and (2) to submit o .bont;lm %
I are also in conflict with West Virginia Con- to this Court for its promulgation new By- y the
‘ 1 stitution art. I11, § 17. Chapter III, § 10 Laws and Rules and Regulations, where Furtherm
l of the Rules and Regulations provides that ~Necessary, which fully comply with such newspapers

explanation of the reason for their disposi-

Writ granted.

is not advis
gations aga

. 18. Also amenable to severability principles is of the state bar shall be provided to the com- in bold hea
! the unconstitutional language contained in arti- plainant. The notice of disposition shall not lik
i cle VI, §§ 3 and 27 of the By-Laws, Specifical: be required to contain an explanation of the 1Ke nervou
i ly, we hereby invalidate and strike the entire reasons for disposition or discussion of facts Change, c¢an
second paragraph of article VI, § 8: and the last or evidence considered by the committce or rumors. Ti
sentence of subsection (¢} of articie VI, § 27. bar counsel. sovd
Unfortunately, other unconstitutional provi- . Jority was t
sions contained in the By-Laws and Rules and 20 Sections 6 and 11 of Chapter 111 of the Rules rameters” ¢
Regulations, by reason of their interdependent and Regulations also fall short of the require- disciplinary

language, are not so expediticusly correcied and
must be wholly invalidated and replaced.

ments of West Virginia Constitution art. I,
§ 17 to the extent they merely permit but do net
require full public disclosure.

19, Chapter III, § 10 of the Rules and Regula-
tions, as amended February 3, 1984, states in

21. In view of the constitutional requirements
which must be recognized, the respondent
should submit these amendments directly to this
Court. See In re Daniel, 153 W.Va. 839, 173
S.E.2d 153, 155 (1970); Jn re Brown, 262 SE2d
444, 446-47 (W.Va.1980).

the entire file shall be forwarded to the execu-
tive director or bar counsel for safekeeping
and an official notice of disposition on behalf

?
:
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in all instances, when a case is to be closed,
! .




HIS TR S s s

R LA

iz
2
E
&
=5
i
B
i
.

FEREHEANTHE 7 Mot

T
E

TR LR TR R e TR T 2

KLINE v. M«CLOUD W.Va. 715
Cite as 326 S,E2d T13 (W.Va. 1984)

NEELY, Chief Justice, dissenting:

I dissent not so much to the majority's
holding but rather to the tone of today’'s
opinion. The Court this day implies that
the Legal Ethies Committee of the West
Virginia State Bar has somehow conscious-
ly gone about “shrouding its proceedings in

. secrecy” to avoid the public’s (vide the

press’) scrutiny. Since its inception, the
Legal Ethics Committee has served this
Court, the bar, and the citizens of our state
with admirable devotion to fairness and the
truth, I think a firm handshake and the
words “well done good and faithful serv-
ant” are more in order.

Now I do not necessarily disagree that at
some point the public has a right to know
about disciplinary proceedings against law-
yers. However, I question whether unsub-
stantiated charges, even given the exist-
ence of probable cause to initiate an inves-
tigation, ought immediately to be open to
the public. For example, a lawyer might
find himself in the position of being able to
defend himself against some charge only
by exposing material that ought to be kept
confidential. It would be preferable in my
opinion, to permit unrestrictad public exam-
ination only after a case has been conclud-
ed by the Legal Ethics Committee,

Furthermore, in light of the fact that
newspapers are primarily, and by economic
necessity, in the entertainment businegs it
is not advisable to splatter unfounded alle-
gations against lawyers on the front page,
in bold headlines above the foid. Clients,
like nervous investors on the stock ex-
change, can be frightened all too quickly by
rumors, Therefore, I believe that the ma-
jority was too expansive in setting the “pa-
rameters” of the publie’s access to lawyer
disciplinary proceedings.

Michael KLINE, et al.
v.
Jim McCLOUD, et al., ete.
No. 15042,

Supreme Court of Appeals of
West Virginia.

Dec. 14, 1984,
Dissenting Opinion Jan. §, 1985.

Taxpayers sought review of Board of
Review’s decision upholding county asses-
sor's valuation of land owned by corpora-
tion. The Circuit Court, Randolph County,
Jack R, Nuzum, J., affirmed, and taxpayers
appealed. The Supreme Court of Appeals,
Miller, J., held that: (1) equal and uniform
clause of State Constitution requires tax-
payer whose property is assessed at true
and actual value to show more than fact
that other property is valued at less than
true and actual value; to obtain relief, he
must prove that undervaluation was inten-
tional and systematie, and (2) trial court
erred as a matter of law in concluding that
only proper measure of land’s value was a
1965 property tax appraisal of the State
Tax Commissioner.

Reversed and remanded.
Neely, CJ., filed dissenting opinion.

1. Taxation ©=493.8

Supreme Court of Appeals utilizes a
two-pronged inguiry in reviewing tax as-
sessment cases: first, whether there was
sufficient evidence to support the circuit
court's findings, and, second, whether
there was an error of law. Code, 11-3-1.

2. Taxation ¢=348(3)

Determining “true and actual value” is
first step in taxing real property; “true
and actual value” means fair market value,
what property would sell for if sold on the
open market. Code, 11-3-1.

See publication Words and Phrases
for other judicial constructions and
definitions,
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DAILY GAZETTE v. COMMITTEE ON LEGAL ETHICS W.Va. 341
Cite na 346 S.E2d 341 (W.Va. 1935)

DAILY GAZETTE COMFPANY, INC.

Y.

The COMMITTEE ON LEGAL ETHICS
OF the W.VA. STATE BAR.

No. 16403.

Supreme Court of Appeals of
West Virginia.

March 22, 1985.
Dissenting Opinion July 12, 1985,

Newspaper petitioned for contempt ei-
tation because of failure of Committee on
Legal Ethics to comply with what newspa-
per believed was prior ruling of Supreme
Court of Appeals. The Supreme Court of
Appeals, Neely, C.J, held that previous
ruling concerning right of public access to
attorney disciplinary proceedings applies
prospectively only.

MeGraw, J., filed dissenting opinion.

Courts ¢=100(1)

Ruling in Daily Gazeite Company v.
Committee on Legal Ethics, that there is
right of public access to attorney discipli-
nary proceedings, applies prospectively
only. Const. Art. 8, § 17.

Syliabus by the Court

All records of attorney disciplinary
proceedings compiled before this Court's
order of 11 December 1984 in Daily Ga-
zette Company v. Commiltee on Legal
Ethics, — W.Va. ——, 326 S.E.2d 705
(1984) shall continue to be governed by
article VI, § 30 of the Constitution, By-
Laws and Rules and Regulotions of the
West Virginia State Bar, as that section
stood on 11 December 1984, and our hold-
ing in Deily Gazette Company v. Commit-
tee on Legal Ethics, is applicable only to
disciplinary files or parts of files compiled

-after 11 December 1984,

Rudolph L. DiTrapano and Rebecca A.
Baitty, DiTrapano & Jackson, Charleston,
for petitioner,

Arthur M. Recht, Recht & Johnson,
Wheeling, for respondent.

NEELY, Chief Justice:

On 11 December 1984 this Court filed its
opinion in Daily Gazette Company v
Committee on Legal Ethics, (No. 16403).
That ecase was an original mandamus
brought by The Chearleston Gazette, the
morning newspaper in West Virginia's eapi-
tal city, against the West Virginia State
Bar's Committee on Legal Ethics to require
the committee to open to the public its
papers and proceedings relating to discipli-
nary actions against members of the West
Virginia Bar. In Daily Gezette we held
that under W.Va. Const art. III, § 17
there is a right of public access to attorney
disciplinary proceedings and that whenever
the committee determines that there is
probable cause to believe that an ethical
violation has occurred, the hearings on the
charge must be open to the public who are
also entitled to reports, records, and non-
deliberative materials - introduced at the
hearing, including the final action taken.
In addition, we held that when complaints
of unethical conduct are dismissed for lack
of probable cause the public is entitled to
access to the complaint, findings of fact
and conclusions of law that resulted in
dismissal.

On 12 December 1984 the Daily Gazette
Company requested access to files relating
to attorney disciplinary proceedings con-
ducted before this Court entered its 11
December 1984 order. The committee,
however, acting through its counsel, Rob-
ert Davis, refused to allow the newspaper
to examine those files on the grounds that
the files were compiled in reliance upon
confidentiality rules that had been valid
before 11 December 1984; the committee
concluded from its reading of the Court's
opinion that the intended application of the
Court's holding was prospective only. The
Gazette is now here petitioning for a con.
tempt citation beecause of the committee’s

P
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failure to comply with what the Gazette
believes is the Court’s 11 December 1984
ruling. We granted the rule to show cause
to clarify whether our 11 December 1984

- order applies to files compiled before the

order was entered.

I

In the last paragraph of this Court's
opinion in Gazette v. Committes, we held
as follows:

For the foregoing reasons, we grant a
writ of mandamus ordering the respon-
dent: (1) to conform its practices and
procedures relating to public access to
the requirements of W.Va, Const, art.
III, § 17 as set forth in this opinion in
all future disciplinary cases; and (2) to
submit to this Court for its promulgation
new bylaws and rules and regulations,
where necessary, which fully comply
with such requirements. [emphasis sup-
plied by Court]

The 11 December Court order recited the
opinion’s mandate and commanded the
Committee “to (1) conform its practices and
procedures relating to public access to the
requirements of W.Va. Const, art 111, § 17
as set forth in this opinion in all future
disciplinary cases; ..." [emphasis sup-
plied by Court]l The question before us
now is whether we intended our ruling on
open aceess to apply only to those discipli-
nary cases brought or adjudicated after our
11 December 1984 urder, or whether we
simply misspoke in both opinion and order
and intended that everything be opened to
the public immediately. We hold today
that it was the intent of the Court in the
Daily Gazette v. Committee ruling that
only future proceedings and not past pro-
ceedings be made public.

I

The Committee on Legal Ethics asserts
that files compiled before our 11 December
1984 order contain material that would not
be ecovered by our 11 December order and
that extensive time and manpower will be
needed to review the files to separate pub-
lic records from ‘‘deliberative” material
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that is still entitled to confidentiality. The
committee also argues that because the
committee was operating under article VI,
§ 30 of the State Bar Bylaws, material was
supplied to them in reliance upon assur-
ances of confidentiality, Article VI, § 30
provided:

All proceedings involving allegations
of misconduct by or the disability of an
attorney shall be kept confidential until
and unless a recommendation for the im-
position of public discipline is filed with
the court by the committee on legal eth-
ics, or the respondent attorney requests
that the matter be public, or the investi-
gation is predicated upon a conviction of
the respondent attorney for a crime, All
participants in the proceeding shall con-
duct themselves so as to maintain the
confidentiality of the proceeding. Any
person who violates the provisions of this
section shall be guilty of contempt of the

supreme court of appeals. Any commit-

tee member or any employee of the com-
mittee who violates this provision may be
removed by the board. This provision
shall not be construed to deny access to
relevant information to authorized agen-
cies investigating the qualifications of
judicial candidates, or to other jurisdic-
tions investigating qualifications for ad-
mission to practice, or to law enforce-
ment agencies investigating qualifica-
tions for government employment. In
addition, the secretary-treasurer of the
West Virginia State Bar shall transmit
notice of all public discipline imposed by
the supreme court on an attorney to the
National Discipline Data Bank main-
tained by the American Bar Association.

The Court finds that the committee’s ob-
jections to making our 11 December 1934

" opinion retroactive are well-taken. The cri-

teria for determining whether a new legal
rule should be retroactive are found in syl-
labus point 5 of Bradley v. Appalachian
Power Co., 163 W.Va, 332, 256 S.E.2d 879
(1979) where we held:
In determining whether to extend full
retroactivity, the following factors are to
be considered: First, the nature of the
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substantive issue overruled must be de-
termined, If the issue involves a tradi-
tionally settled area of law, such as con-
tracts or property as distinguished from
torts, and the new rule was not clearly
foreshadowed, then retroactivity is less
justified. Second, where the overruled
decision deals with procedural law rather
than substantive, retroactivity ordinarily
will be more readily accorded. Third,
common law decisions, when overruled,
may result in the overruling decision be-
ing given retroactive effect, since the
substantive issue usuaily has a narrower
impact and is likely to involve fewer par-
ties. Fourth, where, on the other hand,
substantial public issues are involved,
arising from statutory or constitutional
interpretations that represent a clear de-
parture from prior precedent, prospective
application will ordinarily be favored.
Fifth, the more radically the new decision
departs from previous substantive law
the greater the need for limiting retroae-
tivity. Finally, this Court will also look
to the precedent of other courts which
have determined the retroactive/prospec-
tive question in the same area of the law
in their overruling decisions.

Clearly the case before is one arising in the

fourth instance discussed in Bradley,

namely a public issue arising from statu-

tory or constitutional interpretations that

represent a clear departure from prior

precedent. In that instance we clearly fa-
vor only prospective application.

Accordingly, for the reasons set forth

above we hold that all records of discipli-

nary proceedings compiled before our 11
December 1984 order shall be governed by
article VI, § 30 of the State Bar Bylaws
and our 11 December 1984 ruling is applica-
ble only to files or parts of files that are
compiled after 11 December 1984. There-
fore, the rule to show cause heretofore
issued by this Court against the Committee
on Legal Ethics of the West Virginia State
Bar is dismissed.

Rule dismissed.

McGRAW, J., files a dissenting opinion.

DAILY GAZETTE v. COMMITTEE ON LEGAL ETHICS W.Va. 343
Cite as 346 S.E.2d 341 (W.Va, 1985)

McGRAW, Justice, dissenting:

In our preceding decision, Daily Gazette
Company, Inc. v. Committee on Legal
Ethics, 326 S.E.2d 705 (W.Va.,1984) (herein-
after Gazette I), the question of the re-
troactivity of the relief sought was not
presented. 1 believe the majority in the
instant case is wrong in now restricting the
full operation of the constitutional princi-
ples vindicated in Gazette 1.

To support its restriction, the majority

_characterizes the decigion in Gazette I as

coming within the “clear departure” factor,
which favors prospective operation only.
However, the majority’s cursory analysis
fails to recognize that the *clear depar-
ture” criterion is rooted in the notion of
reliance. That is, where persons have sub-
stantially relied upon the operation and ef-
fect of prior law, new pronouncements
should not detrimentally affect their re-
lance. Prior to our holding in Gazeite ],
however, even if complaints and witnesses
desired confidentiality (an unlikely proposi-
tion), they could not rely upon article v,
§ 30 of the State Bar Bylaws for such
protection because the eventual disposition
of any case included the possibility that a
recommendation for public discipline would
be made to this Court, with the record
becoming publicly accessible at that time.
For the same reason, lawyers who were the
subject of ethical complaints, the only per-
sons really interested in the secrecy rule,
could not rely upon continued confidentiali-
ty either.

The majority’s unwarranted and insup-
portable decision in the present case, bene-
fiting only unethical members of the pro-
fession, is a direct affront to the peoples’
constitutionally protected right to know the
business of the courts, which includes the
business of an agency of this Court per-
forming a quasijudicial function. See
West Virginia Const. art. I1I, § 17; West
Virginia Code § 51-1—4a(d) {1981 Replace-
ment Vol). See also State ex rel. Herald
Mail Company v Hamilton, 165 W.Va,
108, 267 S.E.2d 544 (1880) (Miller, J., writ-
ing). Accordingly, I submit that a more
appropriate syllabus for the majority’s
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