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ber 13, 1957 and its supporting lease except
for the food concessions in said new dining
facility in the grandstand area. . - R
By that order the circuit court determine
that the regular food concessions would not
be disturbed by failure of the parties to
agree concerning gervice in the new dining
facility because the food concessions were
not an integral part of that new dining
area, and it is that determination which
appellant assigns as error.

The Court holds that the circuit court
erred in interpreting our opinion as permit-
ting the food concession agreements to be
invalidated in part and enforeced in part.
The Court holds that the food concession
agreements represented one unified bar-
gain, particularly as there was no provision
in the contracts for severability, A materi-
al change in circumstances with regard to
one aspect of the agreement necessarily im-
plies that the relative conditions surround-
ing the rest of the bargain must also
change. This Court cannot reasonably infer
that were the dining facilities to be exclud-
ed from the entire concession agreement
the parties would have arrived at the same
terms and conditions with regard to the
other food and beverage concessions that
are embodied in the existing food conces-
gion agreements. As this Court said in our
prior holding, citing Martin v. Ewing, 112
W.Va. 332, 164 S.E. 859 (1932): “A meeting
of the minds of the parties is a sine qua non
of all contracts.”

Therefore the judgment of the Circuit
Court of Ohio County is reversed and the
case is remanded with directions to enter an
order in conformity with this opinion.

Reversed and remanded.
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The COMMITTEE ON LEGAL ETHICS
OF the WEST VIRGINIA STATE BAR

v,
Richard F. PENCE.
No. 13579,

Supreme Court of Appeals of
West Virginia.

June 24, 1975.

1n disciplinary proceeding, the Supreme
Court of Appeals, BerrY, J., held thpt com-
mingling of client’s funds, refusal to pay
over funds on demand and submission of
misleading bank deposit slip to committee
on legal ethics of state bar warrants one
year suspension.

License suspended.

1. ‘Attorney and Client &= 46
That, due to running of statute of limi--

tations, attorney cannot he convicted of
failure, without good and sufficient reason,
to pay over, on demand, money received
from a client does not preclude disbarment.
Code, 30-2-13; By-Laws of the West Vir-
ginia Bar, art. 6, § 93; Code of Professional
Responsibility, Canon 9 (DR 9-102).

2. Attorney and Client &= 53(2)

In a court proceeding initiated by com-
mittee on legal ethics of state bar to annul
license to practice law, burden is on com-
mittee to prove, by full, preponderating and
clear evidence, the charges contained in
committee’s complaint.

3. Attorney and Client &=53(2)

Affidavits attesting to good character
and integrity of attorney are not entitled to
great weight in a disciplinary proceeding.

4. Attorney and Client &= 58

Though prior good record of attorney
may not be regarded in disciplinary pro-
ceeding as excusing his misconduct, such
record may be considered in mitigation with
regard to disposition of cuse.
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5. Attorney and Client ¢=358

Commingling. of client’s funds, refusal
to pay over funds on demand and submis-
gion of misleading bank deposit slip to com-
mittee on legal ethics of state bar warrants
one year suspension. Code, 30-2-13; By-
Laws of the West Virginia Bar, art. 6, §§ 18
et seq., 20, 23; Code of Professional Re-
gponsibility, Canon 9 (EC 9-5, DR 9-102).

Syllabus by the Court

1. In a court proeceeding initiated by
the Committee on Legal Ethics of the West
Virginia State Bar to annul the license of
an attorney to practice law, the burden is
on the Committee to prove, by full, prepon-
derating and clear evidence, the charges
contained in the Committee's complaint.

2. All funds belonging to a client and
heid by an attorney, other than advances
for costs and expenses, should be depesited
in a separate account in a bank and not
commingled with the attorney's personal
funds,

3. An attornev must promptly pay or
deliver, upon request by a client, the funds
or other property in the possession of the
attorney to which the client is entitled.

Campbell, Love, Woodroe & Kizer, David
A, Faber, Charleston, for complainant.

Rudelph L. DiTrapano, Charleston, for
defendant.

BERRY, Justice:

This is a proceeding for disciplinary ac-
tion instituted by the Committee on Legal
Ethics of the West Virginia State Bar, pur-
suant to the authority conferred by Part D,
Article VI of the By-laws of the West Vir-
ginia State Bar. The respondent, Richard
F. Pence, a licensed attorney and member
of the West Virginia State Bar, was
charged with professional’ misconduct by
The Committee on Legal Ethics. The veri-
fied complaint of the Committee on Legal
Ethics filed with this Court on March 24,

1975 charges that the defendant: (1) re-
ceived in his professional capacity $30,000
belonging to his clients, Clarence R. Joa-

chim and in Mr. Joachim's capacity as

guardian for his infant son, Keith Joachim,
and wrongfully commingled such funds
with his own funds and those of his wife;
(2) refused to pay over to his client on
demand such funds as required by Code,
30-2-13, by Section 23, Part E, Article VI
of the By-laws of the West Virginia State
Bar and by the provisions of the Code of
Professional Responsibility; (3) failed to

pay over to his client such funds within six |

montlhs of receipt thereof as required by the
above cited provisions of the West Virginia
Code and the By-laws of the West Virginia
State Bar; (4) was without good and suffi-
cient reason for failing to pay over such
funds upon demand or within six months of
receipt; and (5) deliberately falsified a
bank deposit ticket and submitted it to the
Committee as evidence in an attempt to
defraud and mislead the Committee on Le-
gal Ethics of the West Virginia State Bar,

The Committee on Legal Ethics conduet-
ed a formal hearing upon the charges
against the respondent on December 2, 1974
and on February 3, 1975 a supplementary
hearing was held. Subsequently, the Com-
mittee filed its complaint with this Court
praying that this Court enter an order an-
nulling the respondent’s license to practice
law., On March 25, 1975 this Court issued a
rule directing the respondent to appear and
show cause why his license to practice law
should not be annulled. On May 13, 1975
the case was submitted for decision upon
the briefs and oral arguments on behalf of
the respective parties.

On February 5, 1971 Clarence Joachim
and his wife, Anna, retained the respondent
to prosecute a claim for a personal injury
suffered by Keith Joachim, their son, as a
result of an alleged medical malpractice on
the part of Dr. D. R. Lantz of Parkershurg,
West Virginia. The respondent took the
case on a contingent fee basis whereby he
was to receive one-fourth of any settlement
or judgment on behalf of the child,
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On March 29, 1973 the respondent insti-
tuted suit against Dr. Lantz on the claim
and was successful in negotiating a settle-
ment with the Traveler's Company, the in-
surer of Dr. Lantz whereby $40,000 would
be paid in settlement of the claim. After a
summary proceeding on April 5, 1973 in the
Circuit Court of Wood County, which re-
sulted in an order confirming and approv-
ing the negotiated settlement, Mr. Joachim
received a check from the Traveler's Com-

.pany dated March 30, 1973 in the amount of

$40,000 and made payable to “Clarence Joa-
chim, Guardian for Keith Joachim and Rich-
ard F. Pence, his attorney”. Respondent
and Mr. Joachim endorsed the check and
Mr. Joachim asked the respondent to retain
Mr. Joachim's part of the proceeds until he
returned from a trip to North Carolina.
Respondent subsequently deposited the
$40,000 check in his personal joint checking
account with his wife. At the same time he
made a cash withdrawal of $5,000. Respon-
dent contended that he had $25,000 in cash
on hand in his safe in his office and subse-
quently added the $5,000 which he with-
drew from the bank to the $25,000 to make
3 total of $30,000 which was the amount
Mr. Joachim was entitled to receive from
the settlement. By April 16, 1973 the re-
spondent and his wife had reduced the joint
checking account to $12,210.75. Apparent-
ly, on April 5, 1973 when the respondent
took control of the $40,000, Mr. Joachim
signed a statement directing the respondent
to hold the proceeds for him and to deliver
“the same when and as directed”.

Mr. Joachim testified that on approxi-
mately six occasions he demanded delivery
of the $30,000 without suecess. The respon-
dent denies Mr. Joachim’s statement in this
regard and testified that Mr. Joachim failed
to appear at an appointment without expla-
nation on one occasion and that on another
oceasion when the parties were to meet and
settle the account the respondent was oceu-
pied outside the City of Parkershurg and
advised Mr. Joachim to that effect so that
another meeting could be arranged. How-
ever, it does appear that on February 6,
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1974 the respondent delivered to Mr. Joa-
chim a personal check in the amount of
$3,305 drawn on the respondent’s joint
checking account.

Subsequent to a complaint by Mr. Joa-
¢him, Lawrence M. Ronning, Chairman of
the District Three Grievance Committee of
the West Virginia State Bar on June 26,
1974 made demand of the respondent that
he deliver the balance of the $30,000 to Mr.
Joachim by June 23, 1974. In response to a
request by the respondent this time was
later extended to July 1, 1974. Respondent
did not deliver the money on or before July
1, 1974 and alleged in his answer that he
was ready and willing to deliver the balance
of the $30,000 at that time but that he had
requested that Mr. Ronning deliver to him a
receipt for the money or a release from Mr.
Joachim concerning delivery of the money
which was not done.

The Chairman of the Committee on Legal
Ethics of the West Virginia State Bar in-
formed the respondent by letters dated Sep-
tember 3, 1974 and October 15, 1974 of his ’
duty to pay over on demand or within six
months after receipt any funds held by him
as attorney for Mr. Joachim. On Septem-
ber 19, 1974 Mr. Joachim retained Daniel A.
Ruley, Jr. an attorney, to collect for him the
funds held on his behalf by the respondent.
Mr. Ruley, during the last week in Septem-
ber, 1974 telephoned the respondent and
made demand that he pay over the funds to
Mr. Joachim. The respondent contends
that he told Mr. Ruley that he was ready
and willing to pay over the money as soon
as Mr. Ruley calculated the amount of in-
terest due on the money held by him, M.
Ruley testified that he made two or three
other demands of the respondent to pay
over the money without success.

On November 20, 1974 the respondent
received a letter from Mr. Ruley stating the
amount of principal due which he incorrect-
ly calculated as being $27,700 and an addi-
tional amount for interest at the rate of six
percent. On November 27, 1974 the respon-
dent paid over to Mr. Ruley $27,700 in cash
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which the respondent testified was the re-
maining sum of money which he had kept
in an envelope in his safe for Mr. Joachim
and a check for the amount of interest that
was owing on the principal outstanding.
Mr. Ruley immediately turned the money
over to Mr, Joachim.

At the first hearing the respondent testi-
fied that on February 6, 1974 he had taken
out 33,300 from the envelope in his safe and
had deposited that amount of cash in his
checking account from which he wrote the
check to Mr. Joachim, individually, for
$3,300, which was actually for $3,305.

Members of the Committee at the first

hearing asked the respondent to send in the
deposit slip showing the $3,300 cash deposit
to his checking account. The respondent
subsequently submitted by letter to the
Committee a copy of a deposit slip purport-
ing to represent a deposit to his personal
checking account of funds withdrawn from
the safe covering his personal check. How-
ever, this copy of the deposit slip contained
no markings showing that it had been proc-
essed by a bank. The respondent was next
requested to furnish the original of the
deposit slip and Mr. Pence subsequently
sent in a purported original deposit slip but
it too had no bank markings. The deposit
slips showed an entry of $3,300 under cur-
rency and checks totaling $547.06 for a total
deposit of $3,847.06. The Committee next
formally notified the respondent that the
Committee felt a supplementary hearing
should be held on this matter., The respon-
dent responded by letter stating that he
had mistakenly furnished the Committee
the wrang deposit slip and sent another
deposit slip to the Committee which had the
proper bank markings and showed an entry
for checks totaling $547.06, but did not
show a cash deposit of $3,300. The respon-
dent’s bank ledger cards were subpoenaed
for the supplementary hearing and the
ledger cards showed that no cash deposit of
$3,300 was ever made during the period in
question. The respondent stated in his an-

swer that apparently a deposit slip was

prepared by his secretary showing a $3,300

eurrency entry and a $547.06 total in checks
but the deposit slip and the cash for some
inexplicable reason were never sent in to
the bank. However, the deposit slip was
retained by the respondent’s secretary,
along with all other deposit slips in chrono-
logical order, and consequently, the respon-
dent had mistakenly pulled a deposit slip
from his records which had never actually
been deposited and for which he offered no
explanation other than the statement in his
answer that his secretary for some un-
known reason had failed to deposit the
83,300 cash in the bank.

The respondent testified that he made
cash delivery of the remaining amount
which was in his safe which, according to
his testimony, should have been $30,000 less
$3,300 or a total of $26,700. However, as
mentioned previousiy, Mr. Ruley had mis-
calculated the remaining principal due
which should have been $26,700 but he had
mistakenly told respondent the sum was
$27,700, The respondent delivered the sum
of $27,700 which he stated was the entire
remaining amount of cash in the envelope
in his safe marked for Mr. Joachim. This
over-payment of $1,077.88, including inter-
est, was subsequentiy remitted to the re-
spondent. The respondent declined to take
the stand or to testify whatsoever at the
supplementary hearing after his records
were subpoenaed and entered into evidence
showing that no cash deposit was made for
$3,300. The Committee was of the opinion
that the respondent’s submission of the two
deposit slips was an intentional attempt to
deceive and mislead the Committee.

There were numerous affidavits sub-
mitted on behalf of the respondent by his
peers in the legal profession in Wood Coun-
ty that the respondent was one of the out-
standing trial lawyers in Wood County and
was one of Wood County’s most respected
lawyers, '

The proper handling of funds belonging
to a client is one of the most important and
exacting obligations of an attorney. The
funds of a client and those of his attorney

el
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should be kept entirely separate not only
for the protection of the client but also to
avoid the appearance of any improper han-
dling of such funds and for these reasons
commingling of funds is specifically disap-
proved by the Code of Professional Respon-
sibility. Canon 9 EC 9-5. The identity of
such funds should be carefully preserved
and the procedure therefor is specifically
provided in Canon 9 of the Code of Profes-
sional Responsibility, DR 9~102, in the fol-
lowing language:

(A) All funds of clients paid to a law-
yer or law firm, other than advances for
costs and expenses, shall be deposited in
one or more identifiable bank accounts
maintained in the state in which the law
office is situated and no funds belonging
to the lawyer or law firm shail be depos-
ited therein except as follows:

(1) Funds reasonably sufficient to pay
bank charges may be deposited therein.

(2) Funds belonging in part to a client
and in part presently or potentially to the
lawyer or law firm rmust be deposited
therein, but the portion belonging to the
lawyer or law firm may be withdrawn
when due unless the right of the lawyer
or law firm to receive it is disputed by
the client, in which event the disputed
portion shall not be withdrawn until the
dispute is finally resolved.

The evidence in the case at bar indicates
that the funds of the respondent’s client
were commingled with funds of the respon-
dent. It was patently wrong to place the
money in the respondent’s personal account
and the respondent’s testimony itself indi-
cates that the envelope in which he claimed
he was keeping the client's money con-
tained more than the $30,000 claimed by the
respondent to be {n the envelope. The
client, Mr. Joachim, stated he thought the
money was being kept in the bank, and
when he was advised by the bank there was
no such account, he began making demands
of the respondent to return his money. In
addition to the charge of commingling of
funds belonging to his client, the respon-
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dent is charged with the serious offense of
refusing to pay over on demang the funds
in question to his client. This ig not only a
violation of the Code of Professional Re-
sponsibility, but is a violation of Codé, 30~
2-13. Moreover, Code, 30~2-14 provides
that upen conviction of violating Code, 30-
2-13, the attorney shall be disbarred,

DR 9-102 of the Code of Professional
Responsibility provides that:

(B) A lawyer shall;

] » . » - a

(4) Promptly pay or deliver to the
client as requested by a client the funds,
securities, or other properties in the pos-
session of the lawyer which the client is
entitled to receive, .

Code, 80-2-13, provides that:

If any attorney receive money for his
client as such attorney and faii to pay the
same on demand, or within six months
after receipt thereof, without good and
sufficient reason for such failure, it may
be recovered from him by suit or motion;
and damages in lieu of interest, not ex-
:ceeding fifteen percent per annum until
paid, may be awarded against him, and
he shall be deemed guilty of a misde-
meanor and be fined not less than twenty
nor more than five hundred dollars.

Code, 30-2-14, provides that:

Any attorney convicted under the next
preceding section [§ 30-2-13] shall, in
addition to the punishment therein pre-
seribed, be disbarred from practicing as
an attorney in any of the courts of this
State, and the same shail be entered by
the court as part of its Jjudgment.

Section 23, Part E, Article VI of the By-
laws of the West Virginia State Bar adopts
and follows the provisions of Code, 30-2-13
and Code, 30-2-14. The evidence in the
instant ecase shows beyond ¢ontradiction
that the respondent did not pay over the
funds in question to his client for more than
eighteen months, despite the demands of his
client, the Chairman of the State Bar's Dis-
trict Number Three Grievance Commiittee

1 &
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to whom the matter had been reported by
Mr. Joachim, The Chairman of the Commit-
tee on Legal Kthics of the State Bar, and
an attorney whom Mr. Joachim had subse-
quently employed. The respondent stated
that he had never refused to pay the funds
in question to Mr. Joachim, and on one
occasion had given him a check for $3,305.
This payment apparently was for expenses
and costs of Mr, Joachim in connection with
the settlement of the malpractice action,
which payment was not approved by the
court,

The respondent testified that he took
$2,300 out of the money kept in his safe for
Mr. Joachim and deposited it to his account
in the bank to cover the check for $3,305,
leaving the exact amount of money due to
his client in the envelope. The Committee
asked him to furnish a deposit slip showing
this deposit after the initial hearing. The
deposit slip furnished by the respondent did
not contain any markings showing it had
been processed by the bank. He was then
requested to furnish the original, but it also
did not show any bank markings. After a
second hearing the respondent furnished
the slip for the deposit made, with mark-
ings by the bank, but it did not show the
deposit of $3,300 in cash, as claimed to have
been made by the respondent. The respon-
dent did not testify at the second hearing
after evidence was taken and records of the
bank introduced as exhibits with regard to
the deposit in question.

[1] The evidence is clear and convincing
that the respondent did not promptly pay
over or deliver the funds in question to his
client, Mr. Joachim, when requested on sev-
eral occasions by Mr. Joachim and others.
Code, 30—2-13, makes it a erime if an attor-
ney fails to pay over on demand money
received from a client, without good and
sufficient reason, and Code, 30-2-14, pro-
vides that such attorney be disbarred from
practicing law in any of the courts in this
State. The fact that the respondent was
1ot convicted of the violation of Cade, 30-
2-13, does not preciude disbarment. Sce
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Hall v. Eary, 114 W, Va, 82, 170 S.E. 904
(1933); State v. Hays, 64 W.Va. 45, 61 S.E,
355 (1908). Inasmuch as more than one
year has elapsed since the demand for pay-
ment of the funds in question, the statute
of limitations bars any prosecution of the
respondent under the statute, State v,
Locke, 73 W.Va. 713, 81 S.E. 401 (1914),
The failure to pay over such funds held for
2 client, even in the absence of a statute
such as the one in West Virginia, has been
held to warrant disciplinary action. See
Blum v. Tenth Distriet Committee of Vir.
ginia State Bar, 210 Va, 5, 168 8.E.2d 121
(1969); People ex rel Black v. Smith, 290
NnL 241, 124 NE. 807 (1919). It has also
been held that the repayment of a client's
funds will not prevent diseiplinary proceed-
ings against an attorney. In re Benedict,
254 8.C. 481, 175 3.E.2d 897 (1970).

f2] Al of the charges against the re-
spondent are established by full, clear and
preponderating evidence, which is the re.
quired proof to suspend or annul his license
to practice law. In re Hendricks, W.Va,,
185 S8.E.2d 336 (1971); Committee on Legal
Ethies of West Virginia State Bar v. Pjet.
ranton, 143 W.Va, 11, 99 S.E.2d 15 (1957):
In re Marcum, 135 W.Va. 126, 62 5.E.2d 705
(1950). This principle is clearly set out in
the syllabus of the Pietranton case as fol-
lows:

In a court proceeding prosecuted by the
Committee on Legal Ethics of the West
Virginia State Bar, for the purpose of
having annulled the license of an attop.
ney to practice law, the burden is on the
committes to prove, by full, preponderat.
ing and clear evidence, the charge con-
tained in the complaint filed on behalf of
the committee.

[3,4] The charges of commingling the
funds of his client, the refusal to pay over
the funds on demand, and the submission to
the Committee of a misleading deposit slip,
are established by sufficient proof. How-
ever, it appears from the record that the
respondent has never had any other miscon.
duct charges filed against him, and appar-
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ently he has a good reputation in the com-
munity in which he has practiced law for a
period of twenty-three years, Eighteen af-
fidavits were filed in this proceeding on
behalf of the respondent by outstanding
citizens in the community and from his
peers in the profession of law attesting to
his good character and integrity. However,
the affidavits are not entitled to great
weight in a disciplinary proceeding. Com-
mittee on Legal Ethics of West Virginia

- State Bar v. Pietranton, supra. Although

the prier good record of the respondent
does not excuse the misconduct with which
he is charged in this proceeding, it may be
considered in mitigation with regard to the
disposition of the case. The procedure fol-
lowed in cases of this nature against attor-
neys at law is contained in Article VI, Part
D, Section 20 of the By-laws of the West
Virginia State Bar, and it provides in part
as follows:

- L -

Upon final submission of the
case, the court shall consider the same
and shall, by order entered of record,
dismiss the complaint, administer a public
reprimand to the attorney, suspend the
attorney’s license to practice law in this
State for such period of time and upon
such terms and conditions as may be ad-
judged by the court, annul the attorney’s
license to practice law in this State, or
take such other action as the court in its
judgment may consider proper, which or-
der may include such provisions for reim-
bursement of the actual and necessary
expenses incurred by the committee in
connection with said case as the court
shall deem just.

{51 In considering all of the circum-
stances invelved in the case presented here,
we are of the opinion the disciplinary action
to be taken in this case should be the sus-
pension of the respondent's license to prac-
tice law for a period of one year. In addi-
tion to the suspénsion to practice law for a
peried of one year, the respondent shall
reimburse the Committee on Legal Ethics
of the West Virginia State Bar for its actu-
al and necessary expenditures ineurred in

connection with this proceeding, and the
order suspending his license to be entered in
this proceeding shall provide for, and re-
quire, such reimbursement,

For the reasons stated herein, the license
of Richard ¥, Pence to practice law in this -
State is suspended for a period of one year,
and he is required to reimburse the Com-
mittee for all expenditures incurred by it in
connection with this proceeding.

License suspended for one year,

- .
0 § KEYNUMBERSTSTEN
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STATE of West Virginia

v.
Ralph E. STARR,
No. 13483.

Supreme Court of Appeals of
West Virginia,

June 24, 1975.

Defendant was convicted before the
Circuit Court, Harrison County, Robert B.
Ziegler, J., for being an accessory before
the fact to crime of robbery by force, and
he appealed. The Supreme Court of Ap-
peals, Haden, C. J., held that it was error
for prosecutor to rebut defense counsel’s
argument by misstating that law did not
require that an accessory before the fact
have knowledge of crime intended, that a
reversal was required where the court chose
to ignore the error by silence, and that state
must prove by a preponderance of evidence
that a confession or admission was volun-
tarily given, and a prima facie showing is
insufficient,

Reversed and remanded with di-
rections.




