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[7-9] Only the Legislature can enact
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v. Copenhaver, 153 W.Va. 636, 171 S.E2d .

‘mulum prohibitum laws, West Virginia 543 (1969).

Constitution, Article VI, Section 1, reposes
the legislative power in the legislative de-
partment and only it can declare criminal,
acts of persons which would be otherwise
fawiul. The Legislature cannot delegate
its authority to enact criminal laws to an
agency which is a unit of the executive
hranch of State government, nor can it,
under the guise of a colorable delegation,
permit the Board of Pharmacy to adopt a
federal law which has not been given prior
approval by the Legislature. Unfortunate-
ly, the Scott case must be overruled on this
point, and it is our further opinion that
Code 1931, 16-8B~t(1)(d), as amended, is
unconstitutional on its face in that it pur-
ports to delegate to the Board of Pharma-
cy the power to declare, unlawful, drugs
which may be designated as dangerous or
habit forming by the federal government
prospectively, in fuiuro, and without limi-
tations, State v. Johnson, supra; See also,
Cheney v. St. Louis S. W. Ry. Co., 239
Ark. 870, 394 S.W.2d 731 (1963); Dawson
v. Hamilton, 314 S.W.2d 532 (Ky.1958):

Seale v. McKennon, 213 Or. 362, 336 P24"
Baimer, 53 .

MO (1939); Nostrand v.
Wash.2d 460, 335 P.2d 10 (1959).

[10-12] Under the West Virginia Con-
stitution, Article VI, Scction 1, and Article
V. Section I—the latter insuring separa-
tion of powers among the legislative, the
executive and judicial branches of govern-
ment—enactment of c¢riminal statutes is
solely 2 legislative function. See State ex
rel. Davis v. Oakley, W.Va, 191 S.E.2d
610 (1972): State ex rei. Myers v. Wood,
154 W.Va, 431, 175 S.E2d 637 (1970);
State v. Lantz, 90 W.Va. 738, 111 S.E.
766 (1922). The authority to enact laws,
being exclusively a legislative funetion, can-
not be transferred or abdicated to others.
State v, Harrison, 130 W.Va 246, 43 S.E.
2d 214 (1947). The constitutional prerequi-
site to a valid statute is that the law shall
be complete when enacted. State ex rel
West Virginia Fi§&mhg Development Fund

- Bar, art. 6, §§ 23, 24.

As the section of the statute under
which the appellant Swusan Grinstead was
indicted is void, so too, the indictment
founded thereon is void, For these rea-
sons, the judgment of the Circuit Coyrt of
Wood County is reversed and the case is
remanded with directions that the indict-
ment charging Susan  Grinstead with
crimes be quashed,

Reversed and remanded with directions.
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In re W. Befnard SMITH, a mamber of
the Weast Virginia State Bar,

No. 13493,

Supreme Court of Appenls of West Virgiﬁia.
July 30, 1974.

Disciplinary proceeding. The Su.
preme Court of Appeals, Berry, ], held
that a federal conviction of conspiracy to
cast fictitious votes for federal, state and
local candidates in primary election consti-
tutes conviction of crime involving moral
turpitude, requiring annulment of license to
practice law,

License annulied,

Il. Attarney and Client =39

Supreme Court of Appeals has manda-
tory duty to annul license of any attorney
who has been convicted of any crime in-
volving moral turpitude, upon proof of
such conviction being presented to the
Court in compliance with provisions of by-
laws of State Bar, By-Laws of the State
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2, Attarney and Cliant ¢=39

~ Commission of “crime involving moral
turpitude,” within State Bar bylaws relat-
ing to annulment of license 0 pracice law,
is conduct that is contrary o justice, hon-
eity and gonod morais, By-Laws of the
Scate Bar, art. 6, §§ 23, 4.

3. Attornay and Clisnt ¢=39

A federal conviction of conspiracy to

v e GAST fictitious. votes for federal, state and

local candidaces in primary election consti-
tutes conviction of erime involving moral
turpitude, requiring annulment of lesnse ro
practice law. By-Laws of the Swate Bar,
art 6, §§ 23, 24 3 US.CAL § 241

Syllabus by the Court

»

“Section 23, Part E, Ariicle VI of the
By-Laws of the West Virginia State Bar
iniposes upon any Court before which an
attoraey has heen qualified a mandaory
dusy to annul the license of such atzorney
to practice law upon proo? that he has
leen convieted of any ¢rime involving
moral turpitude.” Point 2, syilahus, In The
Macter of Mann, 131 W.Va. 644 [134 S.
E.2d 861]. -

John O. Kizer, Charleston, for Legal
Ezhics Committee, The W. Va. State Bar.

Becketr, Burford & James, R. H. Bur-
ford, Huntington, for W. Bernard Smith.

BERRY, Justice:

...In this proceeding instituted by the Com-

mittee on Legal Ethics of the West Vir-
ginia State Bar, hersin referred to as the
Committer, pursuant to the provisions of
Seczions 23 and 24, Part E, of Article VI
of the! By-Laws of the West Virginia
State Bar, the Committce secks to have
this Court annui the license to practice law
of W. Bernard Smith, a duly licensed at-
torney and member of the West Virginia
Stare Bar,
206 5.6.23—3813

On September 13, 1971 the respondent
was found guilty of violating Section 241
of Title 18 of the United States Code. As
a resuit of this conviction, W. Bernard
Smith was sentenced to ten years in prison
on Qctober 14, 1971, Section 241 of Title
13 of the United 3tates Code makes it un-
lawful to conspire to injure any citizen in
the free exercise or enjoyment of any
right or privilege secured by the Constitu-
tion or laws af the United States. The re-
spondent and four other public officials in
Logan County were indicted for conspiring
to cast fictitious votes for federal, state
and local candidates in the primary elec-
tion in 1970,

W. Bernard Smith and his co-conspira-
tors appealed their convictions to the Unit-
ed States Court of Appeals for the Fourth
Circuir, On June 26, 1973, the Fourth Cir-
cuit affirmed the conviction of each of the

“defendants.  Subsequent thereto, the de-

fendanes fiied a petition for writ of cer-
tiorari in the Supreme Court of the United
States.  On December 10, 1973 certiorari
was granred, The Supreme Court of the
Unired States aifirmed the conviction of
each of the defendants. Anderson v. Unit-
el Srates, — U8, —, 94 S.Ce. 2233,
41 L.LEd.2d 21,

On Jure 17, 1974, upon a letter of the
Committee addressed to this Court dated
June 12, 1974, with which were ransmitted
a certified copy of the indictment for a
felony and a certified copy of an order of
the United States District Court for the
Southern District of West Virginia entered
October 14, 1971, which adjudged W. Ber-
nard Smith to be guilty of the oifense
charged in the indictment and which sen-
tenced him to ten years imprisonment, and
also a certified copy of an order of the
United States District Court for the South-
ern District of West Virginia entered on
June 3, 1974, which recited that Smith’s
conviction was affirmed by the United
States Court_of Appenls for the Fourth
Circuit on Juind” 26, 1973 and that his con-
viction was also affirmed by the United

te
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States Supreme Court on June 3, 1974, this
Court issued a rule directed to Smith re-
ternable July 9, 1974 to show cause why
his license to practice law should not be
annulled or suspended. On July 9, 1974,
the return day, an answer was filed on be-
haif of W, Bernard Smith and the case
was submitted for decision upon the afore-
said documents.

The respondent’s answer admits the con-
viction and waived formal hearing. A re-
quest was made by the respondent to file,
with the record of this case, a copy of the
transcript of the testimony taken at the
teial in che District Court, which is denied,
but the Court permits such copy to be
ledged in the office of the Clerk of the
Court,

The pertinent parts of Sections 23 and
24, Part E, of Article VI of the By-Laws
of the West Virginia State Bar, under
which this proceeding was instituted, pro-
vide as follows:

3 - " L] -

(=2

23

Any court before which any attorney
has been qualified, upon proof that he
has been convigted—

{2) Of any crime involving moral tur-
pitude or professional unfitness; or,

(by » = * shall annul his license to
practice [dw.
§ 24

-  d u * - -

[n any proceeding in any court, before
which an attorney has been qualified, to
suspend or annul the license of any such
attorney because of his conviction of any
crime or crimes mentioned in section
twenty-three or in this section twenty-
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conviczed of a crime involving moral turpi-
tude or professional unfitness requiring the
annulment of his license to practice law.

{1] [t has been repeatedly held thaz
this Court has a mandatory duty to annui
the license of any attorney who has been
convicted of any crime involving moral
turpitude upon proof of such conviction
being presented to the Court in compliance
with the provisions of the By-Laws of the
West Virginia Srate Bar,

[t was held in peint 2 6f the svilabus of
the case of [n The Matter of Mann. 131
W.Va, 644, 134 3.E.2d 360, thar :

Section 23, Part E, Article VI of the
By-Laws of the West Virginia Scate Bar
impascs upon any court before which an
attarney has been qualified a mandatory
duty to annul the license of such attor-
ney .to practice law upon proof that he
has heen convicted of any crime involv-
ing moral turpitude,

The respondent was convicted of violat-
ing Section 241 of Title 18. United States
Code, which makes it a crime for two or
more persons to Conspire to injure any citi-
zen in the free exercise of his federal con-
stitutional rights secured by the Constitu-
tion or laws of the United States, The in-
dictment charged that the respondent
Smith and his codefendants caused “fraud-
ulent and fictitious votes to be cast
*= * * all with the purpose and intent
that said illegal, fraudulent, and fictitious
ballots would be counted, returned and cer-
tified as a part of the total vote cas:
« = =" In other words, he was charged
with “stuifing” the ballot box with fraudu-
lent and fictitious ballots.

It has been held by this Court that a
conviction on the charge of wilfully at-

four, a certified copy of the order or
judgment of conviction shall be conclu-
sive evidence of guilt of the erime or
crimes of which the attorney has been
convicted, * * *

tempting to evade and defeat federal in-
come taxes is a conviction of a erime in-
volving moral turpitude making it manda-
tory to annul the license of an attorney
convicted of such offense, In The Matter
of Mann, supra; In The Matter of Trent,
134 W.Va. 333, 173 S.E.2d 461,
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x+The only question presented in this pro-
ceeding is whether the respondent has been
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The conviction of conspiracy to commit
bribery and bribery of a juror, in violation
of Title 18, sections 1303, 371, 201(b) and
2, United States Code, is a conviction in-
volving moral turpitude requiring the an-
nulment of the license to practice law. In
The Matter of Barron, \W.Va,, 181 S.E2d
273; In re Brown, W.Va.. 197 S.E.2d S14.

Convictions of conspiracy to bribe public
officials and interstate transportation in
aid of racketeering enterprises were held
to he ¢rimes involving moral turpitude and
require the annulment of the license to
practice law. [n re Robertson, W.Va., 194
S5.E.2d 650,

A conviction of a charge of using the
mails to defraud has been held to be a
crime involving moral turpitude requiring
the annulment of the license to practice
law, In re West, W.Va, 186 S.E.2d 776;
In re Berzito, W.Va., 192 S.E.2d 227,

[2] The commission of a ¢rime involv-
ing maral turpitude has been defined in
many disharment proceedings as conduct
that is contrary to justice, honesty and
good morals. In re West, supra: In re
Hatch, 10 Cal2d 147, 73 P.2d 883: In re
Carr, 377 [IL, 140, 36 NLE.2d 243,

[3] Certainly, if the ¢crimes in the cases
cited above involve moral turpitude, requir-
ing the annulment of the license to practice
law, the ¢rime in the instant case involves
moral turpitude and warrants the annul-
ment of the license of the respondent to
practice law.’

It has been consistently held that the
conviction of a crime wherein fraud is an
element involves moral turpitude. In The
Matter of Mann, supra; In re West, su-
pra; In re Teitelbaum, 13 1124 586, 130

N.E.2d 873; In re Eatonm, 14 111.2d 338, 152

N.E.2d 850. The crime for which the re-
spoadent was convicted clearly involves an
element of fraud, and is so stated in the
indictment upon which he was tried and
convicted, and thus this crime unquestiona-
bly involves nmyak turpitude, which makes

it mandatory upon this Court to annul the
license of the respondent.

"For the reasons set out herein, the li-
cense of W. Bernard Smith to practice law
is annulled, . g

License annulled,

STATE of West Virginia
v,
Dorothy Corinne GREEN.
No. 13359.

Supreme Conrt of Appeuls of West Virginin,
Juiy 23, 1074,

Defendant was convicted in the Cir-
cuit Court, Jeiferson County, Vance E.
Sencindiver, J. of second-degree murder,
and she appealed. The Supreme Court of
Appeals, Berry, J., held that where there
was competent evidence tending to show
that the defendant believed, and had rea-
sonable grounds to believe, that she was in
danger of losing her life or suffering great

. bodily harm at the hands of several assail-

ants acting together, she was privileged to
defend against any or all of said assailants,
and it was reversible error for the trial
court to refuse to instruct the jury to that
eifect.

Reversed; verdict set aside; new trial
awarded.

. Homiclde &=10t

If defendant fired bullet intended for
alleged assailant but hit uninvolved third
party, it would not excuse an intentional
homicide, but the same defenses would be
available to the defendant as if she had
killed alleged assailant.
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