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tions tool until such time as the Legislature
can take appropriate remedial action.

. Accordingly, we hold that W.Va.Code 48—
2-28 (1976) is to be applied in a gender-
neutral fashion thereby extending the right
Lo seek separate maintenance to both men
and women. Awards are to be based solely
upon the relative need of the parties.

Accordingly, we deny the Writ of Prohi-
bition,

Writ denied,

W
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In re W. Bernard SMITH.
No. 13493.

Supreme Court of Appeals of
West Virginia.

Oct. 7, 1980.
Opinion Withdrawn Nov. 25, 1980.

Disbarred attorney sought reinstate-
ment. The Supreme Court, Neely, C. J.,
held that: (1) rule permitting reinstatement
after five years is a rule of compassion; (2)
where disbarment has not been the result of
conduct directly related to the practice of
law, showing of rehabilitation is made by
an attorney who leads a correct and upright
life without blemish from the time of dis-
barment until application for reinstate-
ment; and (3) petitioner was entitled to
reinstatement.

Reinstatement granted,

Miller, J., dissented and filed an opinion
in which McGraw, J., joined.

1. Attorney and Client <=6l

In order for allegations of bad charac-
ter on the part of a disbarred attorney to
have any weight when he seeks readmis-
sion, they must be tied to specific instances

of reprehensible conduct which would lead -

an impartial observer to conclude that he is

REPORTER, 2d SERIES

of bad character. By-Laws of the West
Virginia Bar, Art. 6, § 35.

2. Attorney and Client ¢=>61

Where disbarred attorney shows a rec-
ord of honorable behavior since disbarment
and the correction of or recovery from any
identifiable vices or ilinesses, where applica-
ble, the attorney's burden on seeking read-
mission has been met and the burden is
then on the Commitiee on Legal Ethies to
present concrete facts and circumstances
which would lead to an inference of bad
character or lack of fitness to practice law.
By-Laws of the West Virginia Bar, Art. 6,
§ 35.

3. Attorney and Client &=61

Concept of rehabilitation for disbarred
attorney seeking readmission may require
proof that the attorney is no longer a gam-
bler where compulsive gambling has led to
disbarment for peculation of the eclient's
funds, or may require a showing of absti-
nence if the attorney is disbarred for gross
negligence resulting from chronic alcohol-
ism but, when disbarment is not directly
related to the practice of law, a showing
that the disbarred attorney has led a cor-
rect and upright life without blemish from
the time of disbarment until application for
reinstalement may show rehabilitation.
By-Laws of the West Virginia Bar, Art. 6,
§ 35,

4. Attorney and Client <=61

Attorney who had been disbarred for
conspiring to cause fraudulent and illegal
votes to be cast in a primary election and
who had thereafier led an honerable life for
. more than six years and had actively read
in the law and kept himself abreast of all
current developments was entitled to rein-
statement. By-Laws of the West Virginia
Bar, Art, 6, § 35.

5. Attorney and Client e=§1

Rule permitting reinstatement of a dis-
barred attorney after five years is a rule of
compassion; absent a showing by the Com-
mittee on Legal Ethics that reinstatement
will endanger the public, attorney's license
to practice will be reinstated after five
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years of good behavior following disbar-
ment. By-Laws of the West Virginia Bar,
Art. 6, § 35.

Syllabus by the Court
1. When this Court speaks of “rehabil-
itation" as a criterion for readmission to the
practice of law after an attorney’s license
has been annulled the word “rehabilitation”

means the correction of specific, identifiable

vices or illnesses which may have contribut-
ed directly to the original disbarment; thus,
where the original disharment resulted
from no identifiable vice or illness, guffi-
cient evidence of rehabilitation is presented
by a showing that the petitioner has be-
haved honorably since his disbarment.

2. Article VI, Sec, 35, By-Laws, West
Virginia State Bar, which provides that an
attorney whose license to practice has been
annulled may reapply for admission after
five years is a rule of compassion, and ab-
sent a showing by the Commitiee on Legul
Ethies that reinstatement will endanger the
public, an attorney’s license to practice will
be reinstated afier five years of good be-
havior.

3. In a proceeding for reinstatement
of an attorney’s license after annulment
general testimony that the petitioner either
is or is not of good moral character is
entitied to little weight. Where the peti-
tioner shows a record of honorable behavior
since disbarment, and the correction of or
recovery from any identifiable vices or ill-
nesscs, the petitioner’s burden has been met
and the burden is then upon the Committee
on Legal Ethies, if they wish to contest
reinstatement, to present facts and circum-
stances which would lead to ah inference of
bad character or lack of fitness to practice
law.

1. The applicable part of the By Laws, § 35,
reads as follows:

The annulment of a license Lo practice law by -

any court of competent jurisdiction shall re-
voke and terminate such license, and shall
constitute a disbarment; provided. however,
atter the expiration of five (5) vears from the
date of such disbarment, a person, whose
license to practice law has-been or shall be
annulled in this State and who shall desire
reinstatement of such license, may file a veri-

John Q. Kizer, Robert H. Davis, Jr,,
Charleston, for Legal Ethics Committee.

Beckett, Burford & James and R. H. Bur-
ford, Huntington, for Smith.

NEELY, Chief Justice:

This is a petition by a disbarred attorney
for reinstatement of his license to practice
law, pursuant to Art. VI, § 35 of the By~
Laws, West Virginia State Bar! ‘The
license of the petitioner, W. Bernard Smith,
was annulled by this Court on 30 July 1974,
In re Smith, W.Va,, 206 S.E.2d 920 (1974),
afier his conviction on 13 December 1971 in
the United States District Court for the
Southern Distriet of West Virginia for con-
spiring to cause {raudulent and illegal votes
to be cast in a primary election in Logan
County contrary to the provisions of Title
18 U.S.C. § 241. This conviction was ap-
pealed to the United States Court of Ap-
peals for the Fourth Circuit where it was
affirmed and to the United States Supreme
Court-where it was also affirmed, Anderson
v. United States, 417 U.S. 211, 94 8.Ct, 2253,
41 L.Ed.2d 20 (1974} with Justices Dougilas
and Brennan dissenting.

On 15 July 1974 the petitioner was incar-
cerated in the Federal Penitentiary at Lew-
ishurg, Pennsylvania, to be returned to the
Court after 4 90 day period of study with a
report and recommendation under the pro-
visions of Title 18, U.S.C. § 4208(h). When
he was returned to the Court the original
maximum sentence was set aside and he
was fined $3,000 and sentenced Lo 179 days
of incarceration with eredit for time previ-
ously served, and five years probation. One
condition of his probation was public service

fied petition in the supreme court of appeals
of West Virginia reciting the court which
annulled such license, the cause of such an-
nuiment and what he shall have doqe in sat-
isfaction of requirements as 1o rehabilitation,
restitution. conditions or other acts incident
thereio, by reason of which he believes he

~ should be reinstated as a member of the state
bar and his license o practice law be re.
stored to him.
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without compensation, and in fulfiliment of
that requirement, the petitioner moved to
Fairmont, West Virginia where he partici-
pated in the Senior Aides program for a
year.

On 14 September 1979, more than five
years after the annulment of petitioner's
license, his petition for reinstatement was
filed and on 22 April 1980, a threc—man
subcommittee of the Committiee on Legal
Ethics of the West Virginia State Bar held
an evidentiary hearing on the petition and
on 1 July 1980 recommended that the peti-
tion for reinstatement be denied. Petition-
er then filed his request for our review and
reinstatement.

Recently this Court spoke to the entire
issue of reinstatement in the case of In re
Bonn Brown, W.Va,, 262 S.E.2d 444 {1980)
where we cited with approval In re Hiss,
388 Mass, 447, 333 N.E.2d 429 (1975) where
the Massachusetts Court set forth the broad
categories of considerations to which a
court should look before reinstating an at-
torney. We quoted the Massachusetts
Court as follows:

In judging whether a petitioner satisfies

these standards and has demonstrated the

requisite rehabilitation sinee disbarment,
it is necessary to look to (1) the nature of
the original offense for which the peti-
tioner was disbarred, (2) the petitioner’s
character, maturity, and experience at
the time of his disbarment, (3) the peti-

Lioner's occupations and conduct in the

time since his disbarment, (4) the time

elapsed since the disbarment, and (5) the
petitioner’s present competence in legal

skills, (Citations omitted). W.Va., 262

S.E.2d 444 at 446 (1980). -

The Committee on Legal Ethics essential-
ly takes the position that the petitioner was
convicted of a crime which in and of itself
justifies denial of reinstatement to practice
law, While the Committee does not argue
that the petitioner's license should never be
reinstated, they object to reinstatement at
this time because of lack of affirmative
evidence of rehabilitation. The Committee
argues that the petitioner’s offense was
reprehensible and that the petitioner has

not engaged in any affirmative acts which
could be calied rehabilitation since his dis-
barment, although the Committee points to
no blemishes upon the petitioner's record
since his conviction in 1971,

The Committee notes that since his re-
lease from confinement and required public
service work in the Senior Aides Program
in Fairmont, the petitioner has not partici-

“pated in any civie, community, or religious

undertakings which, according to the Com-
mittee’s argument, would demonstrate re-
habilitation. Furthermore, the Committee
points to the fact that the petitioner, while
earning occasional consulting fees, has pri-
marily relied for his living upon his private
resources. The Committee implies that
failure to huave steady employment at a
regular salary in some way ecasts aspersions
upon the characler of the petitioner, al-
though they readily admit that the petition-
er's private resources were sufficient to sus-
tain him without reliance upon anyone else.

I

The Committee has long been in favar of
permanent disharment of attorneys. How-
ever, this Court has rejected the concept of
permanent disbarment at least since the
case of In re Daniel, 158 W.Va. 839, 173
S.E.2d 153 (1970) where it was decided be-
fore the adoption of the present rule, Art.
V1, Sec. 35, that annulment of a license to
practice law does nol prohibit an applica-
tion by a disharred attorney for 2 new
license as if the former license had never
been issued,

In 1971, after our decision in Daniels,
supra, the State Bar proposed amendments
Lo its By-Laws including a provision for
permanent annulment of the license of an

- attorney upon disbarment. See West Vir-

ginia State Bar News, Dec. 1971, at 5. By
order entered in the Sup, Ct. Order Book
No. 71, at 500, on 7 December 1971 this
Court approved all of the suggested amend-
ments except the one providing for perma-
nent annulment of a license to practice. A
year later, on 12 December 1972, acting on
a petition by the State Bar which resulted
from action taken by the Bar at its regular
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annual meeting held 12 October 1972, this
Court entered an order approving an
amendment to the By-Laws adopting the
present rule providing for petition for rein-
statement after the expiration of five years
from the date of disbarment.

It should be obvious from a history of
Art. VI, § 35 that the Court in recent years
has considered it disproportionate punish-
ment to deny an attorney the right to prac-
tice law indefinitely. As this Court said in
the case of State ex rel. Harris v. Calendine,
W.Va., 233 S.E.2d 318, at 329-30 (1977) in a
different but related context: i

At the outset this Court acknowledges
that the cruel and unusual punishment
standard cannot easily be defined and
certainly is not fixed; consequently, we
feel the standard tends to broaden as
society becomes more enlightened and hu-
mane. ...

A good starting point for applying the
cruel and unusual punishment standard

. is the concept of disproportionality.

This concept is explicitly recognized in

W.Va.Const., art. 111, § 5, “Penalties shall

be proportioned to the character and de-

gree of the offence” and is implicit in the

Eighth Amendment to the United States

Constitution, which originates in the

same tradition as our own constitutional

provision.

While the Bar maintains that the perma-
nent annulment of the license of an attor-
ney who is guilty of a crime of moral turpi-
tude is primarily for the purpose of protect-
ing society from unscrupulous lawyers,
nonetheless, in cases such as the one before
us there is little justification for denying
reinstatement, other than to heap additional
punishment upon the offending atlorney,
In general this Court has rejected ven-
geance as a civilized instinct. See State ex
rel. D. D. H. v. Dostert, W.Va., 269 S.E.2d
401 (1980).

The five year rule is consistent with other
decisions of this Court regarding restora-
tion of rights after an individual has been
convicted of a crime and served his sen-
tence. The petitioner for example is not
disqualified as a voter, Osborne v. Kanawha

County Court. 68 W.Va. 189, 69 S.E. 470
(1910); he is not disqualified from holding
public office, Webb v. County Court, 113
W.Va. 474, 168 S.E. 760 (1933); nor is he
prohibited from seeking and holding a seat
in the West Virginia Legislature, Isaacs v,
Ballot Comrs., 122 W.Va. 7083, 12 S.E.2d 510
(1940).

I

The petitioner was born in Logan, West
Virginia in 1930. He graduated from Mar-
shall University in 1952 and the Wash.
ington and Lee School of Law in 1956
where he was a member of the Law Re.
view. He was admitted to practice in 1958
and immediately went to work for the State
Tax Department where he served for six
months and then became an Assistant At-
torney General for the State of West Vir-
ginia until 1961. At that time he was ap.
pointed State Director of the Department
of Public’ Assistance, commonly called the
Department of Welfare. He served as
Commissioner of Welfare from 1961 to 1965
and from that time until his disharment he
practiced law in Logan County, West Vir.
ginia, during which time he served as As-
sistant Prosecuting Attorney for approxi-
mately one year. Petitioner was elected to
the West Virginia State Senate in 1968 and
served in that capacity until 1972 when he
was removed as the result of the convietion
in Federal Court.

While petitioner’s case was on appeal to
the United States Court of Appeals for the
Fourth Circuit and then to the United
States Supreme Court he continued to prae-
tice law in Logan County. Although his
conviction was widely publicized and gener-
ally known, he had a substantial practice at
the time of his disbarment. When his dis-
barment became imminent he met with the
Judge of the Circuit Court of Logan County
and went over a list of all the cases which
he had pending and made arrangements
with all of his clients for substitute counsel
in all cases in which he was involved and
arranged to pay his secretary in his law
office to keep his office open for thirty days
after his incarceration to assist his clients

PRI
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and substitute counsel in making an orderly
transition.

The Honorable Naaman J. Aldredge,
Chief Judge of the Seventh Judicial Circuit,
testified that petitioner was "“well recog-
nized in the local community as being a
tough, aggressive, competent lawyer, espe-
cially in the criminal field.” When asked
whether he felt the administration of jus-
tice in Logan County would suffer if peti-
tioner's request for readmission were grant-
ed, he stated: “It's my opinion that Ber-
nard would be a useful member of the legal
community in Logan County.” Robert M.
Harvey, former law clerk for Justices
Frank Haymond and Charles Haden, cur-
rently practicing law in Dunbur, West Vir-
ginia, testified that although he was not a
friend of petitioner, he had observed his
appearances, briefs and arguments before
this Court and had discussed matters of
legal theory with him on vccasion. When
asked to deseribe his ability as an attorney
before the Supreme Court of Appeals, Mr.
Harvey stated: “I would say-on a scale of 1
through 10, I wouid say he would be a 10
class lawyer. I'd suy he was in the top
practitioners before the Court as far as his
preparation of his pleadings and his re-
search and I think his presentation.”

While there is testimony in the record
that the petitioner is generally of low moral
character by virtue of his previous political
activities, the record is absolutely devoid of
any testimony whatsoever that petitioner
ever inadequately represented a client or
failed to perform not only as 2 competent
lawyer, but indeed as one of the superior
lawyers in West Virginia. To the extent
that there is testimony in the record that
the petitioner is in general a bad human
being, there is equally persuasive testimony
that the petitioner’s moral character is
quite acceptable. This Court has recog-
nized in Committee on Legal Ethics v.
Pence, W.Va., 216 S.E2d 236 (1975) that
little weight can be attributed to affidavits

attesting to good moral character and in-
legrity; alternatively, very little weight
can be attributed to general assertions of
bad moral character.

270 SOUTH EASTERN REPORTER, 2d SERIES

[I] The record before us presents no
specific facts which would lead a reasonable
person to conclude that the petitioner is of
bad character. While a number of witness-
es testified that they would not trust the
petitioner, they alluded w0 no underlying
circumstances which prompted their conclu-
sions. Certainly the general assertions of
bad character were more than off-set by
general assertions of good character from
practicing lawyers and judges. The Court
recognizes the inherently obvious, namely
that any successful professional person will
have both friends and enemies no matter
how heinous his’ crime, nor exemplary his
life; accordingly, in order for allegations of
bad character to have any weight they must
he tied Lo specific instances of reprehensible
conduet which would lead an impartial ob-
server to conelude that a petitioner ig of
bad character.

[2} Where, as in the case before us, the
petitioner shows a record of honorable be-
havior since disbarment (and the correction
of or recovery from uny identifiable vices or
illnesses where applicable, as discussed be-
low) the petitioner’s burden has been mat
and the burden is then upon the Committee
on Legal Ethies, if they wish to contest
reinstatement, to present concrete facts and
circumstances which would lead to an infer-
ence of bad character or lack of fitness to
practice law. The petitioner before us is a
highly competent, yet very controversial
former member of the Bar. After a dili-
gent search of the record the Court can find
ne evidence that the petitioner will be dan-
gerous to Lhe public if he is returned to the
practice of law. Since there is no evidence
in the record that the petitioner was any-
thing other than a competent practicing

Jlawyer when a member of the Bar, we can

only infer that the Ethics Committee's ob-
Jection to reinstatement was pro forma.

I

[3] When the Court cited with approval
the language of In re Hiss, supra, in our
case of In re Bonn Brown, supra, which
mentioned “requisite rehabilitation since
disbarment” the Court did not intend to
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impose an impossible standard which re-
quires constant acts of affirmative penance
or contrition. In a case like the one before
us the concept of rehabilitation merely im-
plies that the petitioner lead a correct and
upright life without blemish from the time
of his disharment unti! application for rein-
statement. The concept of rehabilitation,
however, can have a much more significant
and affirmative meaning in situations
where a2 lawyer has been disbarred for rea-
sons emanating from identifiable vices or
even illnesses. For example, if a compul-
sive gambler were disharred for peculation
of his client’s funds, then it would be neces-
sary for the lawyer to demonstrate that he
is no longer a gambler and that he has
Laken affirmative action to cure himself of
the vice of gambling. Similarly if a lawyer
were disbarred for gross negligence which
resulted from chronic alcoholism, it would
then be necessary to show that the lawyer
has abjured liquor and at the time of the
petition has a reasonable history of absti-
nence. In the case before us, however, the
petitioner’s disbarment was not directly re-
lated 10 the practice of law; the underlying
offense of stealing an election was attribut-
able to no vice or iliness other than a gener-
al willingness to profit through illegal
means,

The underlying theory of our criminal
law is that some people are tempted to
profit by illegal means and the penal svs-
tem’s punishment is designed to dissuade by
threat in the first instance and to reform by
actual infliction in the second instance.
Whether any person (previously honest or
dishonest) at any given time is entirely re-
habilitated from the general vice of willing-
ness to profit from illegal acts is always a
speculative question at best. Consequently
the system is constructed on the only work-
able theory, namely a presumption that
once a person has suffered the legal penalty
for a specific transgression he is rehabilitat-
ed from the general vice of dishonesty,
The theory of the recidivist statute, in fact,
Places a gloss of realism upon this abstract
premise. After several failures of the sys-
tem to cure dishonesty, the presumption of
rehabilitation evaporates and society pro-

ceeds upon the contrary presumption and
incarcerates an offender for society’s con-
tinued protection.

v

[4] If we now look to the five objective
eriteria set forth in Hiss and Brown, supra
for determining whether a disbarred attor-
ney should be reinstated, we find that the
petitioner is entitled to reinstatement. The
nature of the original offense for which the
petitioner was disbarred was reprchensible,
but it was completely unrelated to the peti-
tioner’s law practice or activities as an offi-
cer of the Court. The petitioner’s charac.
ter, maturity, and experience at the time of
his disbarment certainly do not militate in
favor of petitioner's reinstatement, but at
the same time, they do not militate against
reinstatement, The criteria of character,
maturity, and experience are basically de-
signed to permit forgiveness of a young
man who has been stupid in his youth ard
can demonstrate that over the course of
vears he has become wiser and stronger,
That may very well have been the case in
In re Hiss, supra. These criteria then can
only be interpreted positively in those cases
where they are applicable and should be
ignored in a case like this where there has
been no significant change in maturity and
experience since the time of disbarment.

The petitioner’s occupations and conduct
in the lime since his disbarment have been
entirely honorable. While the Ethics Com-
mittee point to the petitioner's lack of regu-
lar salaried employment since his disbar.
ment, we find his occupation sinee disbar-
ment acceptable in light of his participation
in his own business, his regular consulting
services, and the fact that his private assets
were sufficient to provide for his family,
The time elapsed since disbarment is over
one year longer than that required by our
Rules. Finally, there is absolutely no evi.
dence in the record to indieate that petition-
er's present competence in legal skills is
anything less than superior. The record
demonstrates conclusively that during the
petitioner’s period of disbarment he has ac-
tively read in the law and kept himseif
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abreast of all current developments, and
that he maintains a keen interest in devel-
oping case law and the tegal literature in
general,

v

5] The rule permitting reinstatement
after five years is a rule of compassion. As
this Court said in Webb v. County Court,
113 W.Va, 474, 168 S.E. 760, 761 {1933);

It is the anxious desire of the state that
those of her citizens who have trans-
gressed her laws, suffered convictions,
and paid the penalty of the law, shall
profit from their unfortunate experience
and thereafter make of themselves good
citizens by leading lives of uprightness
and usefulness. (Cited with approval
Isaaes v. Ballot Comrs,, supra)

Absent a showing by the Committee on
Legal Ethies that reinstatement will endan-
ger the public, an attorney’s license to prac-
tice will 'be reinstated after five years of
good behavior after disharment.

Accordingly, for the reasons assigned
above the petitioner’s application for rein-
statement to the West Virginia State Bar
as a licensed, practicing attorney is granted.

Application for reinstatement granted.

MILLER, Justice, dissenting:

1 dissent from the majority apinion as |
believe it has completely destroyed any ra-
tional basis for determining when a dis-
barred attorney should be reinstated to the
practice of Jaw. All courts uniformiy ree-
ognize that the disbarment of an attorney is
based on the fact that he has committed an
extremely serious offense. Moreover, it is
uniformly held that in order for 2 disbarred_
attorney to regain his license he bears the
heavy burden of showing that he has reha-
bilitated himselfl. We made these two
points plain in our recent case of In re
Brown, W.Va, 262 S.E.2d 444, 44546
(1980): '

l. The majority states that “the Ethics Commit.
tee’s objection to reinstatement was pro for-
ma.” Op. at 772. | find this incredible in

“[It is incontestable that a disbarment
results from the most serious ethical vio-
lations, and the courts have traditionally
cast a heavy burden on the petitioning
attorney to demonstrate his fitness for

reinstatement. In re Reed, 341 S0.2d 774

(F1a.1977); Lester v. Kentucky Bar Asso-

ciation, 532 S.W.2d 435 (Ky.1976); In re

Braverman, 271 Md. 196, 316 A.2d 246

(1974); In re Hiss, 368 Mass. 447, 333

N.E.2d 429 (1973); 7 Am.Jur.2d Attorney

at Law § 72 (1963)." (Footnote omitted)
See also Annot. 70 A.L.R.2d 268, 297 (1960).

These two points are entirely ignored by
the majority. Without citation to a single
other jurisdiction, it substitutes as a stan-
dard a new rule that an attorney need only
wait out the five year period by “behaving
honorably” and the burden is then thrast
upon the Ethics Committee “to present
facts and circumstances which would lead
to an inference of bad character or lack of
fitness to practice law.” Syllabus Point 3,
in part.

The reason for this new rule is obvious.
It has been tailored to fit the circumstances
of this case, since Mr. Smith has made no
attempt to show that he has rehabilitated
himself. During the five year period from
the date of his disbarment until his petition
for reinstatement, he did little other than
comply with the mandatory terms of his
federal probation. He made no effort to-
ward some painful employment or commu-
nity involvement and conceded that in the
last year or two he was only waiting to see
il he would be reinstated. Even the majori-
ty could hardly clzim that this position
meets the burden of showing rehabilitation
which courts uniformly place on petitioner.
As a consequence it had 10 invent a new
rule in order to reinstate Mr. Smith.

It is appalling that the majority would
entirely ignore the recommendation of the
Ethics Committee who heard the witnesses
and made findings of fact in regard io Mr.
Smith's reinstatement. The Committee
unanimously concluded that at the present
time he should not be reinstated.! Most

light of the final paragraph of the Ethics Com-
mittee’s Report:
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courts have held that findings of the Legal
Ethics Committee upon reinstatement hear-
ings should be accorded considerable
weight. Tardiff v. State Bar of California,
165 Cal.Rptr. 829, 612 P.2d 919 (1980); In re
Wigoda, 77 111.2d 154, 395 N.E.2d 571 (1979);
In re Hiss, 368 Mass. 447, 333 N.E.2d 429
(1873); In the Matter of Freedman, 406
Mich. 256, 277 N.W.2d 635 (1974); Petition
of Harrington, 134 Vi, 549, 367 A.2d 161
{1976). The rule has been stated in this
fashion in In re Hiss, supra :

“In any disciplinary proceeding the
findings and recommendations of the
board, though not binding on this court,
are entitled to great weight. See March
v. Committee of Bar Examrs., 67 Cal2d
718, 720, 63 Cal.Rptr. 399, 433 P.2d 191
(1967); In the Matter of Bennethum, 218
A.2d 831, 833 (Del.1971}; Petition of Ed-
dleman, 77 Wash.2d 42, 48, 459 P.2d 387
(1969). Cf. In re Application of Strand,
239 Minn. 379, 381, 107 N.W.2d 518 {1961).
The board has heuard testimony und oh-
served witnesses and, by virtuc of thix
firsthand observation, is better able than
a reviewing court to judge the relative
credibilities of witnesses and to assign
weight to the evidenee they give.” [368
Mass, at 461, 333 N.E.2d at 438% (footnote
omitted)]

I find nothing in the report and [indings
of the Ethics Committee that ieads me to
conclude that it made any mistakes in anu-
lyzing the evidence or made any errors of
taw in applying the evidence to the settled
legal principles that we announced in In re
Brown, supra. 1t is diffieult for me to

“The Commitiee believes that in view of
the nature ot the ofiense for which Somuth
was convicted, the position of prominence
and trust which he occupied at the time of
the commission of that offense, his reinstate-
ment would be harmful to the” administration
of justice, and would lower confidence in the
integrity of the courts, and would he damag-
ing to the efforts of the bar and its efforts to
police the profession and to the whole judi-
cial systemn and would be incompatible with
the public interest and welfare.”

2. Asaresult of an amendment to the State Bar
By Laws adopted April 3, 1979, three nonlaw.
yers were appointed to the nine member Ethics
Committee over a three vear period, By-Laws

beiieve that the Ethics Committee which is
itself basically composed of lawyers is total-
ly insensitive to the position of a disbarred
attorney.? As a matter of fact, much of the
criticism leveled at the Bar by the public
and press is that since its disciplinary pro-
ceedings are controlled largely by its own
members there is a great tendency to be too
lenient in disciplinary matters? Here the
majority compounds the problem by not
only substituting its judgment of the facts
for that of the Ethics Committee's, but also
has totally warped the law by removing the
burden of proving rehabilitation from the
applicant and casting the responsibility for
showing bad character on the Ethies Com-
mittee,

The majority obliterates the high ethica)
and moral standards that are demanded in
the practice of law by the West Virginia
Cade of Professional Responsibilityd For
example, Diseiplinary Rules 1-102 and 6~
1061 require:

“DR 1-102 Misconduet.

(A) A lawyer shall not:

{1) Violate a Disciplinary Rule,

{2) Circumvent a Diseiplinary Rule
through actions of another,

(3) Engage in illegal conduet involving
moral turpitude,

{(4) Engage in conduct involving dis-
honesty, fraud, deceit, or misrepresen.
Lation.

{5) Enguge in conduct that is prejudi-
cial to the administration of justice.
(6) Engage in any other conduct that
adversely reflects on his fitness to prac.
tice law.”

of the West Virginia State Bar, Article V1, Sec-

tion 3.

3, See e p. Woolfram, Barriers to Effeciive
Pubiic Participation in Regulation of the Legai
Protession, 62 Minn.L.Rev. 619 (1978); see also
Waltz, The Unpopularity of Lawyers in Amerj.
ca. 25 Clev.St.L.Rev. 143 (1976); Pound, The

Lay Tradition As To The Lawver, 12 Mich.L.
Rev, 627 (1914).

4. The West Virginia Code of Professional Re.
sponsibility is subsiantiaily the same as the
American Bar Association's Model Code, which
has been adopted in virtually all states.
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“DR 6-101 Failing to Act Competentiy.

{A) A lawver shall not:

(1) Handle a legal matter which he
knows or should know that he is not
competent to handle, without associat-
ing with him a lawyer who is compe-
tent to handle it.

(2) Handle a legal matter without
preparation adequate in the circum-
stances.

(8) Negiect a legal matter enlrusted to
him.”

The majority ignores a concept that disci-
plinary proceedings cannot be analogized to
a criminal punishment since the license to
practice is a privilege, which can be with-
drawn if the practitioner abandons the pro-
fessional standards. We have consistently
stated that an attorney disciplinary pro-
ceeding is neither a civil action nor a erimi-
nal proceeding because its primary purpose
is “to preserve and protect courts of justice
and the public from the official ministra-
tions of persons unfit to practice.” In re
Brown, 157 W.Va. 1, 7-8, 197 S.E.2d 814,
818 (1973), quoting 7 C.J.S. Attorney and
Client, § 28. See also, Committee on Legul
Ethics v, Pence, W.Va,, 240 S.E.2d 668, 673
(19877); Syl. Pt. 2, Committee on Legal Eth-
ies v. Graziani, W.Va., 200 S.E.2d 353 (1973),
cert. denied, 416 U.S. 995, 94 S.Ct. 2410, 40
L.Ed.2d 774 {1974}.

We, as well as other courts, have recog-
nized that the courts have a duty to ensure
that persons granted the right to practice
law are appropriately qualified to carry out
what is essentially a fiduciary duty to their
clients, the courts, and the public adminis-
tration of justice, In West Virginia State
Bar v, Earley, 144 W.Va. 504, 531, 109
S.E.2d 420, 437 (1959), we quoted these
principles from an earlier case:

“In the more recent proceeding of In re
Eary, 134 W.Va. 204, 58 S.E.2d 647, the
opinion contains this statement: ‘This
Court has the inherent power to grant or
refuse a license to practice law.' The
opinion also uses this language: ‘It is the
duty of this Court lo scrutinize carefully
the qualifications of persons who seek to
be admitted to practice before the courts

270 SOUTE EASTERN REPORTER, 2d SERIES

of this State, in order that the public may
be protected and the courts assisted in
the discharge of the vital duties of the
administration of law and the resolving
of legal controversies. If this Court per-
mits persons to enter the profession of
the law who do not have the requisite
moral qualifications, it would result in
debasing the profession and would bring
disrepule upon the administration of jus-
tice. Thereby, the confidence of the peo-
ple in their courts would be destroyed.
This we cannot permit.’"”

Much the same thoughts were stated by
the Kentucky Court in In re Stump, 272 Ky.
593, 114 5.W.2d 1094 {1938), in regard to the
principles surrounding reinstatement for a
disbarred attorney:

“The ultimate and decisive question is

always whether the applicant is now of

good moral character and is a fit and
proper person to be reintrusted with the
confidences and privileges of an attorney
at law, This question has a broader sig-
nificance than its purely personal aspect.
From time immemorial lawyers have in a
peculiar sense been regarded as officers
of the court. It is.a lawyer's obligation
to participate in upholding the integrity,
dignity, and purity of the courts. He
owes a definite responsibility to the pub-
lic in the proper administration of justice.
It is of utmost importance that the honor
and integrity of the legal profession
should be preserved and that the lives of
its members be without reproach. The
malpractice of one reflects dishonor not
only upon his brethren, but upon the
courts themselves, and creates among the
people a distrust of the courts and the
bar.” (272 Ky. at 598, 114 SW.2d at
1097)

See also Matter of Raimondi, 285 Md. 607,
403 A.2d 1234 (1979), cert. denied, 444 U.S.
1033, 100 S.Ct. 705, 62 L.Ed.2d 669 (1980);
Petition of Emmons, 330 Mich. 303, 47
N.W.2d 620 (1951); State v. Butterfield, 172
Neb. 845, 111 N.W.2d 543 (1961).

For the majority to cast aside these con-
cepts and conclude that disbarment is ex-
acting punishment and vengeance on the
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attorney perverts the entire disciplinary
process. No court has adopted this view,
and for sound reasons, Disbarment does
not strip an attorney from earning a liveli-
hood. It precludes him from the practice of
the legal profession. There is little doubt
that with a college degree and his legal
training he is amply qualified for many
positions in industry, marketmg and busi-
ness, without the necessity of considering
something less than a “white collar” job.

The loss of the license to practice arises
not because of some mystical concept that
we exact “vengeance,” but on the very real
and practical judgment that the attorney
has failed 1o meet professionai standards as
a result of proven facts concerning his de-
linquent conduet. This concept is not pecu-
liar to the legal profession bul is well
known to the medical profession as well as
others.

For the majority to buttress its ven-
geance argument by citing a juvenile case,
State ex rel. D.D.H. v. Dostert, W.Va., 269
S.E.2d 401 (1980), demonstrates its failure
lo grasp Lhe key principles involved. Juve.
niles who have committed acts of delin-
quency have by statute and our cuse inter-
pretations heen accorded leniency because
the law recognizes that they are young and
immature. It is hecause of their vouth and
immaturity that the law dotermines they
should not be punished as adults. Further-
more, because of their youth, there exists a
substuntial possibility of rehabilitation.
These principles bear little relationship to
atlorney disbarment where we are con-
fronted with mature, highly—educated
aduits whe have commitied crtmes involv-
ing moral turpitude.

I cannot blind myself, as dnes the majori-
ty, to the petitioner’s prior disciplinary rec-
ord before this court, a factor which other
courts have ulso considered. E. g. Commit-
tee on Professional Ethics v. Wilson, lowa,
250 N.W.2d 17, 23 (1980); In re Riccurdi, 80
Cal.App. 66, 74, 251 P. 650, 653 (1926).

In Committee on Legal Ethics v. Smith,
156 W.Va. 471, 194 S.E.2d 865 (197 ), this
same petitioner appealed the Ethics Com-

5. B\ Luws of The West Vicginia State Bar,
Article V1, Section 26.

mittee’s recommendation that he be given a

30-day suspension or public reprimand for

failing to raturn retainer money to an out—

of-state client after petitioner neglected to

take any action on the client's claim. Ac-

cording to this statement in the opinion:
“[ajt no time during the period of time
involved did the defendant take any ac-
lion w prosecute the Lentz clzim, He
instituted no suit; he did not inform any-
one connected with the Logan Coca Cola
Bottling Company that he had been re-
tained; he did not seek an secounting; he
did not attempt to find any information
on which to file a suit or to negotiate
settlement.” (156 W.Va. at 473-74, 194
S.E.2d at 667)

After considering petitioner’s defense to
the effect that he had had health problems
and was heavily involved in litigation in
various courts as an atterney and as a erim-
inal defendant, this Court declined to order
suspension but did issue a public reprimand.

Finally, I am troubled by the majority's
blithe assumption that it knows better than
the Ethics Committee what is best for at-
torneys.  This Court,sees only a small frac-
Lion of the disciplinary cases that are han-
dled by that Commitlee, since it is only the
serious penalties that are appealed to us,
The Ethics Committee has not been draco-
nian in its approach to disciplinary cases.
The Bar By-Laws provide a humane treat-
ment for those attorneys who commit ethij-
cal violations while under the stress of men-
tal or emotional disability.? Anvone famil.
iar with the practice of law recognizes that
its demands for dedication and service can
impose severe emotional burdens on an at.
torney. Where misconduet has resulted
from this situation, the Ethics Committee,
upon independent verification by physiciuns
or psychialrists of the legitimacy of the
emotional problems, has not pressed for to-
tal disbarment but rather a suspension until
the attorney regains his health.

To my knowledge, we have had only one
other reinstatement case where we have
ignored the recommendations of the State
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Bar Ethies Committee. In re Daniel, 153
W.Va. 839, 173 S.E.2d 153 (1970). We over-
rode the recommendations and reinstated
Mr. Dapiel to the practice of law only to
discover that he then committed discipli-
nary infractions after reinstatement and
had to be suspended from the practice
agein, Committee on Legal Ethies v. Dan-
fel, W.Va, 235 S.E.2d 369 (1977).

I do not maintain that the petitioner, Mr.
Smith, is never entitled to be reinstated. 1
do maintain that on the present record he
has not carried his burden of showing reha-
bilitation, His failure to establish after
disbarment any meaningful social or work
pattern in his community, coupled with the
gravity of his initial offense, which was a
crime against the clection process, and his
prior disciplinary record leads me to con-
clude that the Ethics Committee is correct.

The majority does a disservice to the le-
gal profession, the public at large, and to
the courts by its opinion. I predict we will
live to regret this decision and at some
point in the future will have to overrule it.

I am authorized to state that McGRAW,
J., joins me in this dissent.
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STATE of West Virginia
v,
Deonald G. RISSLER, Jr.
No, 14116.

Supreme Court of Appeals of
West Virginia.

Qct. 7, 1980.

Defendant was convicted in the Circuit
Court of Jefferson County, Vance E. Sen-
cindiver, J., of breaking and entering, and
he appealed. The Supreme Court of Ap-
peals, Caplan, J., held that: (1) State's evi-
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dence was insufficient on the two questions
of whether the rights were given to defend-
ant afier his arrest in proper form and
substance and whether defendant fully un-
derstood them, and thus prosecution failed
to meet its burden of showing by prepon-
derance of the evidence that defendant had
effectively waived his rights, and defend-
ant’s oral statement made following his ar-
rest was inadmissible; (2) the failure to
honor defendant's assertion of his privilege
against self-incrimination rendered his
written statement inadmissible; and (3) a
slight discrepancy in testimony as to the
chain of custody of prosecution evidence did
not, standing alone, render the evidence
unreliable and inadmissible,

Reversed and remanded.

1. Criminal Law e=412.2(5)

An explicit oral or written statement is
not invariably necessary to support conclu-
sion that person under interrogation has
waived his rights nol to be a witness
against himself, and to the assistance of
counsel. Const. Art. 8, §§ 5, 14;: U.S.C.A.
Const. Amends. 5, 6.

" 2. Criminal Law <=414

In trial of criminal case, state must
prove, at least by preponderance of the
evidence, that person under custodial inter-
rogation has waived right to remain silent
or right to have counsel present. Const.
Art. 3, §§ 5, 14; U.S.C.A.Const. Amends. 5,
6.

3. Criminal Law ¢=412.2(5)

In regard to question of defendant’s
waiver of his rights to remain silent and to
have counsel present, determination must
be made as to whether the rights were

given in proper form and substance, wheth-

er defendant fully understood them, and
whether defendant waived them. Const.
Art. 3, §§ 5, 14; U.S.C.A.Const. Amends. 5,
6.

4. Criminal Law ¢=414

Evidence that contemporaneous with
defendant’s arrest and while he was still
walking he was orally advised of his rights

- ——

by trboper._ \

“was insuffic

of whether -
form and su
fully unders
failed to m
preponderan
ant had effi
trial court e
ant’s objecti
by defendan
3, §§5, 14;
5. Criminal
Where ;
fendant exp
tent in his o
understood t
right to rem
resumed -qu
fendant wit}
fendant, whe
ten statemen
sel{—inerimin
failure to sc
defendant's
sible at trial,
Const. Amen
6. Criminal ]
Purpose
tpon the re
show upon r
woilld have
court may pr
trial court’s 1

7. Criminal 1

Defendal
to vouch the
of Appeals w
evidence evc
asked by deft
tion was. neve

8. Criminal L

In prosec
ing a store, a
ny as to cha
inside door of
did not, stand
unreliable an.
failed to pre:
and thus trial




