 COMMITTEE ON LEGAL ETHICS v, TATTERSON W.Va. 107

T Citeas 352S.E2d 107 (W.Va 1986)

The rule with respect to the trial court's
power to limit voir dire was recently re-
stated in State v. Asheraft, — W.Va, —,

The COMMITTEE ON LEGAL ETHICS

7809 S.E.24°600, 608 (1983 T

The trial court may ... properly limit
the extent of the voir dire examination of
prospective jurors to inquiries related to
their qualifications. State v Pratt, [161
W.Va. 530, 244 S.E.2d 227 (1978) }; State
v, Wilson, 157 W.Va, 1036, 207 S.E.2d
174 (1974; Henthorn v Long, 146
W.Va. 636, 122 S.E.2d 186 (1961); Car-
penter v. Hyman, [67 W.Va. 4, 66 S.E.
1978 {1810)]. The trial court’s exercise
of discretion in determining the extent of
inquiry on voir dire is not normally sub-
ject to review on appeal. However, the
court’s discretion i3 limited by the re-
quirements of due_process, and may be
reviewed in a case of abuse. Se¢ United
States v. Magana-Arevalo, 639 F.2d 226
(5th Cir.1981). See also State v Pratt,
supra; Stale v, Beacraft, 126 W.Va. 895,
30 S.E.2d 541 (1944).

(6] After reviewing the questions of-
fered by the defense, we cannot say that
the trial court abused its discretion in re-
fusing to make them part of its veir dire
examination of the prospective _jurors.
Moreover, we note that the trial court con-
ducted an extensive voir dire of the jury
on its own motion and that defense counsel
refused the opportunity to question the ju-
rors individually about their qualifications.
In these circumstances we find no reversi-
ble error in the court's ruling.

In summary, we find no reversible error
in the trial court’s evidentiary rulings or in
its conduct of the voir dire examination,
For the reasons stated herein, the judg-
fnent of the Circuit Court of Mingo County
is affirmed.

Affirmed.

w
O S NEX HUMBER SYSTEM
T

OF the WEST VIRGINIA STATE BAR I HTE

Y.

Ray Michael TATTERSON, a Suspended
Member of the West Virginia
State Bar.

No. 17335.

Supreme Court of Appeals of
West Virginia.

Dec. 19, 1986,

In disciplinary proceedings, the Su-
preme Court of Appeals, McHugh, J., held
that charging of excessive contingency fee
to colleet undisputed proceeds of life policy
while other disciplinary proceedings are
pending warrants disbarment.

License to practice annulled.

1. Attorney and Client <2143

If attorney’s fee is grossly dispropor-
tionate to services rendered and is charged
to client who Tacks full information about
all relevant circumstances, fee is “clearly
excessive,” even though client has consent-
ed to such fee. Code of Prof.Resp.,, EC2-
19; DR2-106(A).

2, Attorney and Client €=166(3)

~ Burden of proof is upon attorney to
show rensonableness and fairness of con-
tract for attorney’s fee. Code of Prof.

. Resp., DR2-106(A).

3. Attorney and Client &=147

In absence of any real risk, attorney’s
purportedly contingent fee which is grossly
disproportionate to amount of work re-
quired is “clearly excessive fee.” Code of
Prof.Resp., DR2-106(A).

4. Attorney and Client =57

While Supreme Court of Appeals ac-
cords respect to disciplinary recommenda-
tions of Committee on Legal Ethics, recom-
mendations are only advisory.

.
e A e 4=
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5. Attorney and Client ¢=38
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4. “Disciplinary Rule 1-102(A)(4) pro-

~—Prior discipline of attorney s very sig- —vides-that-a-lawyer-shall not ‘feJngage-in

nificant aggravating factor in determining
appropriate disciplinary action against
same attorney in pending disciplinary pro-
ceeding, as it calls into question fitness of
attorney to continue to practice profession
imbued with pubiic trust.

6. Attorney and Client ¢=358

Charging of excessive contingency fee
to collect undisputed proceeds of life policy
while other disciplinary proceedings are
pending warrants disbarment. Code of
Prof Resp., DR1-102(A)(4), DR2-106(A).

Syllabus by the Court

1. “‘In a court proceeding initiated
by the Committee on Legal Ethics of the
West Virginia State Bar to annul [or sus-
pend] the license of an attorney to practice
law, the burden is on the Committee to
prove, by full, preponderating and clear
evidence, the charges contained in the Com-
mittee’s complaint.” Syllabus Point 1,
Committee on Legal Ethics v. Pence, [—]
W.Va. [—), 216 S.E.2d 236 (1975).” Syl
pt. 1, Committee on Legal Ethics v. Taé-
terson, [—-] W.Va. [—], 319 S.E.2d 381
(1984).

2. If an attorney’s fee is grossly dis-
proportionate to the services rendered and
is charged to a client who lacks full infor-
mation about all of the relevant circum-
stances, the fee is “clearly excessive” with-
in the meaning of Disciplinary Rule 2-
106(A), even though the client has consent-
ed to such fee. The burden of proof is
upon the attorney to show the reasonable-
ness and fairness of the contract for the
attorney’s fee,

3. In the absence of any real risk, an
attorney’s purportedly contingent fee
which i3 grossly disproportionate to the
amount of work required is a “clearly ex-
cessive fee” within the meaning of Discipli-
nary Rule 2-106{A). '

1. On July 12, 1984, this Court ordered a six-
month suspension of the respondent’s license to
practice law. Committes on Legal Ethics v. Tat-
terson, — W.Va, —, 319 S.E.2d 381 (1984).
Although this suspension pericd has elapsed, the

conduct involving dishonesty, fraud, deceit.
or misrepresentation.’”” Syl, pt. 5, Com-
mittee on Legal Ethics v. Tutterson, [—]
W.Va. [—], 319 S.E.2d 381 (1984).

5. Prior discipline is an aggravating
factor in a pending disciplinary proceeding
because it calls into question the. fitness of
the attorney to continue to practice a pro-
fession imbued with a publie trust.

6. “Disbarment of an attorney to
practice law is not used solely to punish the
attorney but is for the protection of the
public and the profession.” Syl. pt. 2, In re
Daniel, 1533 W.Va. 839, 173 S,E.2d 133
(1970 :

Jack M. Marden & Sherri Goodman Du-
sie, W.Va. State Bar, Charleston, for appel-
lant,

MeHUGH, Justice:

This disciplinary proceeding is before
this Court upon the verified complaint of
the Committee on Legal Ethics of the West
Virginia State Bar (the Committee}, seek-
ing the annulment of the license to practics
law held by Ray Michael Tatterson (the
respondent), a suspended member of the
State Bar.!

Upon a thorough review of the record we
conclude that the Committee has shoul-
dered its burden of proving that the re-
spondent entered into an agreement for, -
charged and collected a clearly excessive
fee in the underlying matter, in violation of
Disciplinary Rule 2-106{A). We also con-
clude that the respondent’s conduct consti-
tuted misrepresentation within the mean-
ing of Disciplinary Rule 1-102(A)(4). Final-
ly, we concur with the Committee’s recom-
mendation that the appropriate discipline
under the circumstances is annulment of
the respondent's license to practice law.

respondent has not applied for reinstatement as
a member of the State ' Bar, and his license to
practice law has not, therefore, been restored 10
him. See State Bar ByLaws art. VI, § 32
(1986), set forth in volume 1A of the W.Va.Code.
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....age 36, committed suicide. At the time.of.

Cite as 332 S.E.24 107 (W.Va. 1986)

L
On December 6, 1983, David T. Herbert,

his death he was living in Hartford City,
Indiana, where he worked for Armco (now,
Applied) Composites of St. Charies, Illinois.
He had been employed by Armco since
1969. He was insured under a group term
life insurance policy written for Armeco’s
employees by The Equitable Life Assur-
ance Society of the United States (Eq-
uitable). The effective date of the policy,
providing basic and supplemental benefits,
was January 1, 1978, His mother, Nellie
Marie Herbert (the complainant) was
named as the beneficiary. At the time of
his death, life insurance benefits totalling
$61,000 were payable.

In processing a claim under the policy,
the empioyer (Armco) was required to sub-
mit the following to Equitable: (1) a com-
pleted proof-of-death claim form executed
by the beneficiary; (2) 3 death certificats;
and (3) a newspaper notice or obituary, if
obtainable. In submitting these materials
to. the insurer (Equitable), the employer
was required to sign the claim form, there-
by warranting that the employee was in-
sured on the date of his death in accord-
ance with the terms of the group policy and
warranting that, to the best of the employ-
er's knowledge, the claimant signing the
form was the beneficiary entitled to the
ingurance proceeds. Equitable, not Armeco,
had the exclusive authority as to approval
or denial of the claim,

At the time of her son’s death Mrs. Her
bert, a widow who lived near Farmington,
West Virginia, was about 73 years of age
and was in very poor health. She was
legally blind. Mrs. Herbert learned of her
son’s death about a week afterwards.

There were long-standing differences be-
tween Mrs. Herbert and one of her daugh-
ters, a Mrs. Sally Vilbig, who lived in Illi-
nois and who was a coadministrator of
David Herbert's estate. The other coad-
ministrator was a lawyer (a Mr. Forcum)
with a law firm in Hartford City, Indiana.
Being distrustful of her daughter’s inten-
tions, Mrs. Herbert sought the advice of

the respondent, Ray Michael Tatterson.
Mrs, Herbert met with the respondent for

_the first time on January 3, 1984. _No_fees

were discussed and the respondent stated
that he did not intend to charge a fee for
obtaining and helping Mrs. Herbert com-
plete the necessary papers to obtain the lifa
ingurance proceeds.

Shortly after this first meeting with Mrs.
Herbert, the respondent called a Ms. Janice
Johnsen, a personnel coordinator with Arm-
¢o at the St. Charles, Illinois office, to
determine. what papers needed to be com-
pleted and submitted. Together with a let-
ter of transmittal dated January 12, 1984,
the respondent sent to Ms, Johnsen the
claim form and a death certificate which he
had obtained. Other than partially com-
pleting the claim form and notarizing Mrs.
Herbert's signature thereon, obtaining the
death certificate and calling and writing
Ms. Johnsen to submit the necessary pa-
pers, the respondent, by his own testimony,
did nothing to assist Mrs. Herbert between
January 4, 1984 and January 17, 1984.

On January 17, 1984, Ms. Johnsen called
the respondent and informed him that the
claim form had not been fully completed.
Basic biographical data about David Her
bert had been omitted. According to the
respondent, M3, Johnsen also advised him
at that time that there might be a probiem
with payment of the insurance proceeds
because of the suicide. Also according to
the respondent, Ms. Johnsen advised him
that Saily Vilbig had been to Ms. Johnsen's
office and that Mrs. Vilbig had hired a
lawyer to “get the insurance money.” Ms.
Johnsen categorically denied any sugges-
tion of a problem with the insurance money
and denied that Sally Vilbig had ever been
to her (Ms. Johnsen’s) office. Ms. Johnsen
testified that Mrs. Vilbig had called her
once and questioned whether the life insur
ance proceeds should be paid to Mrs. Her-
bert, who, according to Mrs, Vilbig, was
senile. Mrs. Johnsen responded that the
ingurance would be paid to the named bene-
ficiary, unless there was a contrary court
order. Ms. Johnson never heard again
from Mrs. Vilbig.

COMMITTEE-ON-LEGAL-ETHICS v~ TATTERSON—W-Va:—](9—
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By letter dated January 11, 1984, Mr.
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23, 1984, On February 2, 1984, Ms. John- . -

Forcum, coadministrator “of David Her-"

bert's estate. inquired of Armco as to the
status of the life insurance, but the focus
of the letter was to determine if the insur-
ance was payable to the estate or to a
specific beneficiary. By a letter dated Jan-
uary 18, 1984, Ms. Johnsen responded to
Mr. Forcum's leter of January 11, 19284,
She informed him that David's mother,
Mzxs. Herbert, was the named beneficiary,
that the respondent was her (Mrs. Her-
beri’s) atiorney to whom any correspon-
dence should be directed and that the claim
had already been sent to Equitable. The
respondent admitted that he received a
copy of this letter from Ms. Johnsen to Mr.
Toreum. There was-never any oral or writ-
ten communication between Mr. Forcum
and the respondent. In addition, there was
no communication between Mrs. Vilbig and
the respondent until after the life insurance
proceeds were paid © Mrs. Herbert and the
respondent had coliected his fee.

After receiving the telephone call on Jan-
uary 17, 1984 from Ms. Johnsen, the re-
spondent, on January 18, 1984, went to
Mrs. Herbert's home to obtain the addition-
al information to complete the claim form.
On that date the respondent called Ms.
Johnsen and gave her the needed informa-
tion, which she inserted on the claim form.
On January 18, 1984, the respondent also
told Mrs. Herbert that there might be a
problem coilecting the life insurance pro-
ceeds. He testified that he and Mrs. Her-
bert at that time made a verbal contract,
whersby he would receive a one-third per-
centage of the life insurance proceeds if he
collected them for her.?

The Pittsburgh office of Equitable re-
ceived the completed claim form, death cer-
tificate and newspaper notice on January

2. Shortly thereafter, the respondent, for no le-
gitimate reason appearing on the record, drove
to his brother's home in Chichester, Chio and,
after an overnight stay there, drove to Hartford
City, Indiana to conduct an “Investigation” into
David Herbert's death. He spent about nine
hours there (excluding travel time), The re-
spondent stated that he did not keep any
records of the expenses he incurred on this trip.
He visited the newspaper company, the police

Mrs. Herbert to execute certifying that
Naliie M. Herbert, the claimant, was one
and the same person as Marie Herbert, the
peneficiary of record on the insurance
cards. Equitable gave no indications ac all
that there were any problems in connection
with the life insurance claim.

On February 6, 1984, the respondent
went to Mrs. Herbert’s home. He brought
with him the ‘“one-and-the-same” form
which he had retyped, a will which he had
drafted for Mrs. Herbert and a written
contingent-fee contract. The contingent-
fes contract provided for the respondent
"o prosecute or settle all claims for insur-
ance against Equitable Life Assurance o
clety or others who shall be liable on ac-
count of the” death of David T. Herbert.
In consideration of these services, .Mzs.
Herbert agreed to pay the respondent 2
sum equaling “thirty-three (33%) percent of
whatever may be recovered and forty-five
t45%) percent of whatever may be recov-
ered if a second trial or appeal becomes
necessary.” On February 6. 1934, Mrs.
Herbert executed the three documents
brought to her by the respondent on that
date. :

On February 8, 1984, the respondent
hand delivered the “one-and-the-same”
form to the Pittsburgh office of Equitable.
The Equitable representative informed him
at that time that the life insurance claim of

Mrs. Herbert was going to be paid. Prior

to February 8, 1984, the respondent had
not contacted Equitable at all about the
claim.

On February 10, 1984, Equitable mailed
the check in payment of the life insurance

department, the coroner, the courthouse, 2
neighborhood bar frequented by David Herbert,
and the Hartford City plant of Armeo. The
“investigation” confirmed what everyone al-
ready knew: that David Herbert's death was the
result of suicide. After this trip the respendent
spent about four hours researching the incon-
testability statutes of the states of West Virginia,
Indiana, Illinois and Pennsylvania.

~genr;~pursuant—to-the--directions - of ~Eqe-ovn
uitable, sent the respondent a form for
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proceeds to Ms. Johnsen at Armco in ac-

_cordance with standard procedures. The

the fact that the violation of these discipli-
nary rules oceurred while another proceed-

- check was in the amount of $61,661.81 (in-

cluding interest) and was made payable to
Nellie M. Herbert. Ms. Johnsen mailed the
check to the respondent on February 13,
1984.

On or about February 20, 1984, the re-
spondent took the check to Mrs. Herbert.
He also handed her a handwritten account-
ing reflecting the deduction of his fee in
the amount of $20,334.63. She endorsed
the check.d He shortly thereafter collected
his fee and deposited her net proceeds in a
bank account for her.

Mrs. Herbert subsequently filed a com-
plaint with the State Bar, claiming the re-
spondent’s fee was clearly excessive. The
Committee on Legal Ethics of the West
Virginia State Bar conducted a preiiminary
investigation and notified the respondent of
charges against him. An evidentiary hear-
ing was held before a subcommittee.! The
subcommittee subsequently filed its report,
making findings of fact and conclusions of
law. The full Committee thereafter
adopted the subcommittee’s report. The
Committee afterwards filed its verified
complaint with this Court, seeking disbar-
ment of the respondent for his violation of
Disciplinary Rule 2-106(A), Disciplinary
Rule 1-102(A)4) and Disciplinary Rule 1~
102(A)6) of this State’s Code of Profes-
sional Responsibility (1983),° in light of

3. The report of the subcommittee conducting
the evidentiary hearing in this matter indicated
that the endorsement on the life insurance
check was “less than a mirror image” of Mrs.
Herbert's signature on the life insurance claim
form or on the contingent-fee contract.

4. One of the members of the subcommittee was
a layman who had served on the subcommittee
in the prior disciplinary proceeding against the
respondent resulting in a six-month suspension.
The respondent objected to this layman's service
again as a member of a subcommittee investi-
gating legal ethics charges against the respon-
ficm- The respondent was permitted to exam-
ine this layman to determine whether he would
base his decision in this case solely on the

eVidenFe in this case. The layman testified in

the affirmative unequivecally. While we do not
decide the general propriety of a person's ser-
vice as a member of a body investigating legal

ing against the respondent (for misrepres
sentation to clients and for failure to make
an accounting of elient funds) was pending
before this Court. Committee on Legal
Ethics v Tatterson, — W.Va., —, 319
S.E.2d 381 (1984). In that case, which was
the first disciplinary proceeding against the
respondent, we ordered a six-month sus-
pension of the respondent’s license to prac-
tice law,

I

A

At the outset this Court holds that the
Committee has met its burden of proving
the charges against the respondent by the
full, preponderating and clear evidence.
We have consistently required this type of
proof in disciplinary proceedings against
attorneys: ’

“In a court proceeding initiated by the
Committee on Legal Ethics of the West
Virginia State-Bar to annul [or suspend]
the license of an attorney to practice law,
the burden is on the Committee to prove,
by full, preponderating and clear evi-
dence, the charges contained in the Com-
mittee’s complaint.” Syllabus Point 1,
Commiitee on Legal Ethics v. Pence,
— W.Va. —, 216 S.E.2d 236 (1975).

ethics charges agalnst the same attorney in
rmore than one case, the Court is satisfied that
the respondent here has failed ta show preju-
dice in his case as a result of the composition of
the subcommittee, We note that the three-
member subcommittee’s report was unanimous
and that such report and the record was subject
to independent review by the full Committee
and by us. -

§. These disciplinary rules provide as follows.
DR 2-106(A) states: "A lawyer shall not enter
into an agresment for{,] charge or collect an
Illegal or clearly excessive fee.” DR 1-102(A),
prohibiting certain types of misconduct, states:
“A lawyer shall not: ... (4) Engage in conduct
invelving dishonesty, fraud, deceit, or misrepre-
sentation. ... [or] (6) Engage in any other con-
duct that adversely reflects on his {or her] fit-
ness to practice law.”

COMMITTEE ON LEGAL ETHICS v. TATIERSON W.Va. 111
Clte as 352 S.E2d 107 (W, Va. 1986)
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dard, as the respondent discovered berore
preparing the written contingent-{ee con-
tract. The potential problem due to a pos-

Syl. pt. 1, Committee on Legal Ethics .
Tatterson, — W.Va. -——, 319 5.E.2d 381
(1984). See also syl. pt. 1, Committee on

T Legai Ethics v Whiter =— W Var==,-349sibleclaim-or-interference by Mrs.—Her--

S.E.2d 919 (1986); syl, Committee on Le-  bert's daughter, Mrs. Vilbig, was ethereal
gl Ethics v Dolly, — WVa, ~, 342 at all times, not just from hindsight. The
S.E.2d 217 (1986); syl pt. 1, Commiltee on  misrepresentations by the respondent to
Legai Ethics v. Higinbotham, — W.Va.  his client. Mrs. Herbert, concerning the dif-
—, 342 8.E.2d 152 (1986). ficulty in obtaining the life insurance pro-
In this case the contingent-fee contract ceeds and the obvious overreaching in this
itself, prepared by the respondent, indi- eaze ars egregious and uncenscionable.
cates that the contingent fee was in consid- ' o
eration of “recovering” the life insurance B.
proceeds, not in consideration of preparing
a will for Mrs. Herbert or “investigating”
the suicida for a possible tort ¢laim against
the employer {Armeo) for “causing” David
Herbert's death, These “services” were
contrived attempts to exaggerate the true
nature of the respondent’s minimal services
in order to justify the contingent fee where
there was no contingency. The full, pre-
ponderant and clear evidence shows that
there never was any legitimate doubt about
-the receipt of the life insurance proceeds.
The potential problem due to the fact that
the insured committed suicide was without
substance; two year incontestability claus-
es in group life insurance policies are stan-

It is clear that the respondent violated
Disciplinary Rule 2-106(A) by “‘enter{ing]
intc an agreement for{,] chargfing] [and]
collect{ing] ... [a] cleariy excessive fee.”
Disciplinary Rule 2-106(B) provides: “A
fee is clearly excessive when, after a re-
view of the faects, a lawyer of ordinary
prudence would be left with a definite and
firm conviction that the fee is in excess of a
reasonable fee.” The remainder of Disci-
plinary Rule 2-106(B) gives a noninclusive
list of eight factors to he considered as
guides in determining the reasonableness
of an attorney's fee* Ethical Considera-
tion 2-17 also speaks to this subject:

incontestability statutes required only a very
few hours and very limited skills, Second, ser-
vices for obtaining the life insurance proceeds

- did not appear likeiy 1o preclude other employ-
ment by the respondent. In fact, he admitted
that his practice at that time was limited due to
the fact that the first disciplinary proceeding
was pending against him at that time. Third,
the respondent testified that he initially did not
intend to charge for his services because they
were "nothing.” Fourth, about $60,000 was in-
volved and that amount was obtained. It is.
important that this case involved life insurance,
not liability insurance, for there was no possibil-
ity of having to negotiate and to apply the pres-
sure of litigation in order to get what was due
without dispute and which, under all indica-
tions, was going to be paid timely. Fifth, in
conjunction with the second factor, there wers
no pressing time limitations in the uncontested
underlying matter.

Sixth, the underlying matter was the first pro-
fessional relationship between the respondent
and Mrs. Herbert and, other than the prepara-
tion of a will for her at the same time, was the

6. The eight noninclusive facters for determining
the reasonableness of an attorney's fee in a
particular case, which are set forth in DR 2-
106(B), are as follows!

(1) The time and labor required, the novei-
tv and difficulty of the questions involved,
and the skill requisite to perform the legal
service properly.

(2) The likelthood, {f apparent to the client,
that the acceptance of the particular employ-
ment will preclude other employment by the
lawyer.

(3) The fee customarily charged in the lo-
cality for similar legal services.

{(4) The amount involved and the results
obtained.

{5) The time limitations imposed by the
client or by the circumstances.

(6) The nature and length of the profession-
al relationship with the client.

(7) The experience, reputation, and ability
of the lawyer or lawyers performing the ser-
vices.

(8) Whether the fee is fixed .or contingent.

Applying each of these factors in this case, we

see first that obtaining and assisting in the pro-
cessing of the paperwork necessary to obtain
the life insurance proceeds and researching the

extent of the relationship. Seventh, there is
nothing in the record to indicate that the experi-
ence, reputation or ability of the respondent
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' The determination of a proper fee re-
- Jquires consideration of the interests of
both client and lawyer. A lawyer should
not charge more than a reasonable fee,

and for this reason he [or she] should
explain fully to such persons the rea-
sons for the particular fee arrangement
he [or she] proposes.

for excessive cost of legal service would
deter laymen from utilizing the legal sys-
tem in protection of their rights. Fur-
thermore, an excessive charge abuses
the professional relationship between
lawyer and client.
Another Eihical Consideration, EC 2-23,
stresses the importance of avoiding contro-
versies over attorney's fees: "A lawyer
should be zealous in his [or her] efforts to
avoid controversies over fees with clients
and should attempt to resolve amicably any
differences on the subject.”?
r1,°] To avoid comtroversy a clear
agreement, involving the fully informed
consent of the client, should be reached as
o the attorney’s fee as soon as feasible:
As soon as feasible after a lawyer has
been emploved, it is desirable that he [or
she] reach a clear agreement with his for
her] client as to the basis of the fee
. ) charges to be made. Such a course will

not only prevent later misunderstanding
but will also work for good relations
between the lawver and the client. It is
usually beneficial to reduce fo writing
the understanding of the parties regard-
ing the fee, particulariy when it s con-
tingent, A lawyer should be mindful
that many persons who desire to employ
him [or her] may have had little or no
experience with fee charges of lawyers,

was ever considered to be a factor in obtaining
the life insurance proceeds, Eighth, the fee
hers was contitigent, not fixed. This factor will
be discussed infra in the body of this opinion.

7. "We do not suggest, however, that because a
lawyer and his client have a dispute over the
amount of the fee charged that this automatical-
ly results in an ethical violation on the part of
the lawyer.” Committee on Legal Ethics v. Tat-
terson, ~—— W.Va, —, —, 319 S.E.2d 381, 385
(1984),

& EC 2-20, in discussing contingent-fee con-
t;dcts.. notes the requirement of (ully informing
the client of all relevant factors (emphasis add-
ed below):

Contingent fee arrangements in civil cases

have long been commonly accepted in the
352 S.E.2d—4 .

EC 2-19 (emphasis added). If an attor-

ney's fee is grossly disproportionate to the

, gervices rendered and is charged to a client

who lacks full information about all of the
relevant cireumstances, the fee is “olearly
excessive” within the meaning of Discipli-
pary Rule 2-106(:), even though the client-
has consenced to such fee. The burden of
proof is upon the attorney to show the
reasonableness and fairness of the contract
for the attorney’s fee. See In re Kennedy,
472 A.od 1817, 1322, 1320-31 {Del)), cert.
denied, 467 U.S. 1205, 104 S.Ct. 2388, 81
L.Ed.2d 346 (1984); Florida Bar v Mori-
ber, 314 S0.2d 145, 149 (Fla.1975); Harmon

. » Pugh, 38 N.C.App. 438, 444, 248 S.E.2d

421, 424-25 (1978), petition for discretion-

ary review denied, 296 N.C. 584, 254

S.E2d 33 (1979; I ve Stafford, 36

Wash.2d 108, 113, 119, 216 P.2d 746, 748,
752 (1950} (en banc); C. Wolfram, Modern

Legal Ethics § 9.3.1 at 520 {1986).

[3] The requirement that the client be
fully informed applies especially to a con-
tingent-fee contract.’ The client needs to
be fully informed as to the degree of risk
justifying a contingent fee. Courts gener-
ally have insisted that a contingent fee be
truly contingent. The typically elevated
contingent fee reflecting the risk to the
attorney of receiving no fee will usually be

United States in proceedings to enforce

claims. The historical bases of their accept- ~

ance are that (1) they often, and in a variery
of circumstances, provide the only practical
means by which one having a claim against
another can economicaily afford, finance, and
obtain the services of a competent lawyer to
prosecute his claim, and (2} a successful pros-
ecution of the claim produces a res (italicized

in original] out of which the fee can be paid. -

Although a lawyer generally should decline to
accept employment on a contingent fee basis
by one whe Is able to pay a reasonable fixed
fee, it is not necessarily improper for a lawyer
wihere justified by the particular circumstances
of a case, to enter into a contingent fee con-
tract in a civil ¢ase with any client who, after
being fully informed of all relevant factors,
desires that arrangement.




permitted only if the representation indeed
involves a significant degree of risk. The
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Contracts for contingent fees, generally
having a greater potential for overreaching
of clients than a fixed-fee contract, are

sence of real risk wouid be a case in which
an attorney attempts to collect from 2
client a supposedly contingent fee for ob-
taining insurance proceeds for a client
when there is no indication that the insurer
will resist the claim. In the absence of any
real risk, an attorney’s purportedly contin-
gent fee which is grossly disproportionate
to the amount of work required is a “elear-
ly excessive fee” within the meaning of
Disciplinary Rule 2~106(A). See Florida
Bar v. Mortber, 314 So.2d 145, 14649 (Fla.
1975) (33%%% of moneys due to client upon
mother's death; layman could have per-
formed same services as attorney; major
-funds passed to client by operation of law);
In re Teichner, 104 111.2d 150, 153-54, 160-
83, 83 Ill.Dec. 532, 553-54, 557-38, 470
N.E.2d 972, 973-74, 977-78 (1984) (257 of
group life insurance; insurer paid proceeds
routinely without question; attorney’s
claimed services were “artificial” and “ex-
aggerated”), cert. denied, 470 U.S. 1053,
105 S.Ct. 1757, 84 L.Ed.2d 820 (1985); In re
St. John, 43 A.D.2d 218, 219-22, 350 N.Y.
§.2d 737, 73840 (1974} (33%:% of accidental
death benefits; attorney spent 20 hours
completing application and conferring with
insurer; not a “collection matter'); n re
Stafford, 36 Wash.2d 108, 113, 119, 216
P.2d 146, 748, 752 (1950) (en banc) (50% of

 life insurance; attorney spent 47 hours to
locate beneficiary; attorney had henefi-
ciary execute a contingent-fee contract for
attorney to collect for client “an interest in
a small estate™).? '

9. See also In re Kennedy, 472 A2d 1317, 1322-
23, 1330-31 (Del.) {50% of temporary total dis-
ability workers' compensation to which there
was clear entitlement), cert.
1205, 104 S.Ct. 2388, 81 L.Ed.2d 146 (1984):
Horton v. Butler, 387 So.2d 1315, 1317 (La.Ct.
App.) (25% of fire insurance proceeds; uncon-
tested loss; attorney merely contacted insurer
and accepted proceeds check), cert. denied, 394
So.2d 607 (La.l980); Hausen v. Davis, 112
Misc.2d 992, 993, 443 N.Y.S.2d 87, 89 (Clv.CL.
1981) (40-50% of undisputed no-fault insurance;
attorney entitled to no fee); /it re Hausen, 108
A.D.2d 206, 206-08, 488 N.Y.S.2d 742, 74243
(1985) (same matter as in Hausen v. Davis

denied, 467 US. -

closely scrutinized by the courts where

there is & question as to their reasonable--
ness. This close scrutiny arises from the
duty of the courts to guard againsc the
collection of a clearly excessive fee, there-
by fulfilling the primary purpose of attor-
ney-disciplinary proceedings, specifically,
protecting the public and maintaining the
integrity of the legal profession. See In re
Teichner, 104 1.2d¢ 150, 160, 83 Ill.Dec.
552, 587, 410 N.E.2d 972, 977 (1984), cert.
denied, 470 U.S. 1083, 105 3.Ct. 1757, 84
L.Ed.2d 820 (1985); F. MacKinnon, Contin-
gent Fees for Legal Services 44—45 (1964).

C.

In order to obtain the “clearly excessive
foe,” the respondent in this case misrepre-
sented the difficulty in obtaining the life
insurance proceeds. In so doing the re
spondent violated Disciplinary Rule 1-
102(A)4). “Disciplinary Rule 1-102(A)4)
provides that a lawyer shall not ‘[elngage
in conduct involving dishonesty, fraud, de-
ceit, or misrepresentation.'” 3yl pt. 5,
Committee on Legal Ethics v. Tatterson,
 W.Va — 319 S.E2d 381 (1984).

I1IL.

4] Having concluded that the respon-
dent has violated Disciplinary Rule 2-
106(A) and Disciplinary Rule 1-102(A)4),
this Court must decide the appropriate dis-
ciplinary sanction. While we accord re-
spect to the disciplinary recommendations
of the Committee on Legal Ethics, such

clearly excessive fee under DR 2-106(A)); Har-
mon v. Pugh, 38 N.C.App, 438, 44243, 445, 248
S.E2d 421, 423-25 (1978) (20% of life insur-
ance: attorney thrcugh correspondence ob-
1ained medical information and autopsy report:
attorney entitled to compensation on quanum
meruit basis for “menial tasks” in uncontested
claim), petition for discretionary review denied,
296 N.C. 584, 254 5.E.2d 33 (1979); C. Wolfram,
Modern Legal Ethics § 9.4.2 at 532-33 (1986).
See generally American Bar Foundation, Armo-
tated Code of Professional Responsibility 10002
(1979); annotation, Atlornev’s Charging Exces-
sive Fea as Ground for Disciplinary Action, i1
A.LR. 4th 133 (1982),
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)commendations are only advisory.

‘. _AThis Court is the final arbiter of legal

ethics problems and must make the ulti-
mate decisions about public reprimands,

fession imbued with a public trust. Indeed,
“the primary purpose of the ethics commit-
tee is not punishment but rather the protec-
tion of the public and the reassurance of

suspensions or annulments of attorneys’
licenses to practice law.' Syllabus Point 3,
Committee on Legal Ethics v. Blair, [—
W.Va. —] 327 S.E.2d 671 (W.Va.1984) [,
cert. denied, 470 U.S. 1028, 105 8.Ct, 1395,
84 L.Ed.2d 783 (1985) 1" Syl pt. 2, Com-
mittee on Legal Ethics v, Lilly, — W.Va.
—, 328 S.E.2d 695 (1985). In addition,
each disciplinary proceeding is essentially
sui geners,

“In disciplinary proceedings, this
Court, rather than endeavoring to estao-
lish a uniform standard of disciplinary
action, will consider the facts and circum-
stances, including mitigating facts and
circumstances, in determining what disei-
plinary action, if any, is appropriate, ..."
Syl. pt. 2 [in part], Committee on Legal
Ethics v, Mullins, 139 W.Va. 647, 226
S.E.2d 427 (1976).

Syl. pt. 2 (in part), Committee on Legal
Ethics v. Higinbotham, — W.Va, —, 342
S.E.2d 152 (1986).

{53! Prior discipline of an attorney is a
very significant factor in determining an
appropriate disciplinary sanction against
the same attorney in a pending disciplinary
proceeding. See Committee on Legal Eth-
ics v Tattersom, — W.Va, —, —, 319
S.E.2d 381, 388 (1984); Committee on Le-
gal Ethics v. Pence, 161 W.Va. 240, 2562-53,
240 S.E.2d 668, 674~7T5 (1977); Commiitee
on Legal Ethics v. Daniel, 160 W.Va, 388,
395, 225 S.E.2d 369, 372 (1977); In re Ken-
nedy, 472 A.2d 1317, 1333-35 (Del) (prior
public censure; two-year suspension here),
cert. denied, 467 U.S. 1205, 104 S5.Ct. 2388,
81 L.Ed.2d 348 (1984); In re Teichner, 104

) Il‘l.2d 150, 166-67, 83 Ill.Dec. 532, 560, 470
N.E.2d 972, 980 (1984) (prior two-year sus-
pension; annulment here), cert. denied, 470

U.8. 1053, 105 S.Ct. 1757, 84 L.Ed.2d 820
(1933).

_ Prior discipline is an aggravating factor
n a pending disciplinary proceeding be-
cause it calls into question the fitness of
the attorney to continue to practice a pro-

“the public as to the reliability and integrity

of attorneys[.]’ Committee on Legal Eth-
ics v, Mullins, 159 W.Va. 647, 651, 226
S.E.2d 427, 429 (1976). See also Commit-
iee on Legal Ethics v Pence, 161 W.Va.
240. 258, 240 S.E.2d 668, 675 (1977). This
Court also recognized this proposition in.
syllabus point 2-0f In re Daniel, 153 W.Va.
839, 173 S.1.2d 153 (1970): “Disbarment of
an attorney to practice law is not used
solely to punish the attorney but is for the
protection of the public and the profes-
sion.”

Disbarment is, of course, the harshest
disciplinary sanction, and before we impose
such sanction we must exercise extreme
care in examining all of the circumstances.
The Committee on Legal Ethics has the
same responsibility in making its recom-
mendations:

The ethics committee has customarily
exercised its functions with great care
and circumspection, and with keen
awareness that when it recommends ei-
ther suspension or disbarment it is sug-

~ gesting that an individual be deprived of
his [or her] method of earning a liveli-
hood in a profession for which he {or she]
has been extensively trained and to
which in many instances he [or she] has
devoted many years of his [or her] life.

Committee on Legal Ethics v Mullins,
156 W.Va. 647, 651, 226 S.E.2d 427, 429
(1976). In the case now before this Court,
what was said in fn re St. John, 43 AD.2d_
218, 350 N.Y.8.2d 737 (1974), is pertinent:

In our opinion, the unreasonableness of
the respondent’s fee and the circum-
stances under which it was imposed and
obtained are indicative of a lack of con-
sideration of the client’s interests and an
abuse of the respondent’s professional
relationship with her, all of which are
hardly conducive to preserving the integ-
rity of the legal profession and maintain-
ing mutual respect and confidence be-




16 W V& 352 SOUTH EASTERN REPORTER; 24-SERIES-

tween the members of the Bar and the
saciety they serve,
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The respondent’s violation of Disciplinary
Rule 2-106(4) and Disciplinary Rule 1-
102(AX4) occurred while there was pending
befora this Court a disciplinary proceeding
against the respondent involving a very
similar “lack of consideration of the client's
interests,” and no mitigating factors have
been shown on the record. We therefore
conclude that “[fjulfillment of those objee-
tives [protecting the public and maintaining
the integrity of the legal profession] re-
quires that one [such as the respondent]
who has manifested the degree of insensi-
tivity to ethical standards demonstrated
‘here and in the case disposed of earlier be
disbarred,” In re Teiciiner, 104 I11.2d 150,
168, 33 Ill.Dec. 552, 561, 470 N.E.2d 972,
981 (1984), cert. denied, 470 U.5. 1033, 105
3.Ct. 1757, 84 L.Ed.2d 320 (1985).

" {6] Accordingly, the respondent's li-
canse to practice law is hereby annulled.
The respondent is also ordered to reim-
burse the Committee for the actual and
necessary expenses incurred by it in con-
nection with this proceeding. See State
Bar By-Laws art. VI, § 20 (1986); Com-
mittee on Legal Ethics v. While, ——
W.Va, -, —, 549 S.E.2d 919, 926 (1986).

License to Practice Annulled.
b
o S XEY HUMBLR SYSTEM

]
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STATE of West Virginia
v.
Clarden ALLMAN.
No. 16298,

Supreme Court of Appeals of
West Virginia.

Dec. 19, 1986.

Defendant was convicted of gix counts
of first-degree sexual assault in the Circuit

Court, Wood County, Gustke, J., and he
appealed. The Supreme Court of Appeals,

13°AD2d at 222350 NY.S.2d at 740={1.—Brotherton;Js-held-that:—(1)-sentence was—— -

mere recommendation to Board of Proba-
tion which then properly applied correct
sentence; (2) granddaughter of defendant
could not be voluntary social companion
justifying reduction in charge; (3) defend-
ant was not prejudiced by 11-month delay
in bringing of indictment; but (4) defend-
ant was entitled to have counsel review
granddaughter’s psychiatrie records and in
camera hearing on relevancy.

Reversed and remanded.

1. Criminal Law ¢=096(2) )

Sentence of ten years for first-degree
sexual assault instead of statutorily pre-
seribed ten to twenty-year sentence was
mere recommendation to Board of Proba-
tion which properly applied correct, statu-

tory sentence, so that trial court’s waiting ~

longer than 120 days to correct alleged
mistake could not have been improper.
Code, 61-8B-3, 61-8B-3.

2. Rape &=}

Granddaughter could not be “volun-
tary social companion” of grandfather al-
leged to have raped her, and so, first-de-
gree sexual assault charges could not be
reduced to second-degree sexual assault,
Code, 61-8B-3, 61-8B-5.

See publication Words and Phrases
for other judicial constructions and
definitions,

3. Indictment and Information &=7

Eleven-month delay in bringing first-
degree sexual assault charges from time of
last offense to term of grand jury was not
prima facle excessive absent showing of
impairment of ability to present case.
Code, 61~8B-3.

4, Criminal Law ¢=1192

Upon remand, first-degree sexual as-
sault defendant was entitled to have coun-
sel review psychiatric records of grand-
daughter whom defendant was alleged to

Lanade b do

have raped
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-ignate-wha

be relevant
but kept w
§1-8B-3.

-8

1. “T
W.Va. Cod
to sexual :
ated a disti
a nonvolun
gard to the
assault in
victim is a
the State m
she was su
forcible co
social com

- must in ad

tion of zer
{2) the emg
the commi
where a vc
volved and
foreible con
the foregoi
the crime
second deg
{1976).” 8
W.Va, —

2. Wt
supervisory
untary soci
in the mea
(1981).

3. T
there is a d
the crime 3
or the arre
rests initial
Strate how
case if guc}
sive,” Syl
W.Va, —

.l- The adm

lower the
assault in




