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| held at Charleston, Kanawha County, on the 29th day of September, 1994, the following

Virginia State Bar, Respondent

- proceedings before the Board, including the Hearing Panel’s adoption of the

. pursuant to Rule 3.11, Rules of Lawjzer Disciplinaty Procedure, it is hereby ordered that |

STATE OF WEST VIRGINIA
At a Regular Term of the Supreme Court of Appeals conﬁﬁﬁed and
order was made and entered:
Lawyer Disciplinary Board, Complainant
vs.) No. 22433

David A. Downes, a member of The West

On a former day, to-wit, July 20, 1994, came the complainant, the
Lawyer Disciplinary Board, by Teresa A. Tarr, its attorney, and presented to the Court |
its written recommended disposition in the above-captioned proceeding pursuant to Rule

3.10 of the Rules of Lawyer Disciplinary Procedure, together with the record of

Subcommittee Report; the Subcommittee Report; the transcript of pre-hearing telephone ]
conference of November 19, 1993; the transcript of th_e hearing held on March 21, 1994,
the closing argument submitted by The West Virgi;lia State Bar; the closing argument .
submitted by the respondent, and a certificate of expenses in the amount of One Thousand

Six Hundred Sixty-Three Dollars and Seventy-Six Cents ($1,663.76), and moved the

Court to issue a rule to the said respondent dir;acting him to show cause why an order
should not be entered issuing a public reprimand and requiring him to reimburse the
Lawyer Disciplinary Board for the expenses incurred in the investigation and hearing of |
this matter. |

There being heard neither consent nor objection from the respondent







the written recommended disposition of the Lawyer Disciplinary Board be, and it he'reby.

is, adopted. It is therefore ordered that a public reprimand issue of the respondent, David
A. Downes, and that he reimburse the Lawyer Disciplinary Board for the expenses |
incurred in the investigation and hearing of this matter in the amount of One Thousand

Six Hundred Sixty-Three Dollars and Seventy-Six Cents ($1,663.76). Chief Justice

Brotherton absent.

Service of a copy of this order upon all parties herein shall consﬁtuie

notice of the contents herein,

A True Copy

Attest:

Clerk, Supreme Court of Appeals







BEFORE THE COMMITTEE ON LEGAL ETHICS
QF THE WEST VTIRGINIA STATE 3AR

IN RE: DAVID A. DOWNES, a member of I.2. Na. 93-~042
The West Virginia State Bar : .

FINDINGS OF FACT, CONCLUSIONS OF LAW
AND RECOMMENDED DISCIPLINE OF HEARING SUSPANET,

The following represents the Findings of Facz ang
Recommendations of the Hearing Subpanel pursuant to a
hearing held in the above referenced action at che State Bnar

Center in Charleston, West Virginia, on March 21, 1994.

FINDINGS OF FACT
The parties stipulated the following findings of

fact prior to the March 21, 1994, hearing:

1. .David A. Downes (Respondent) is a licensed
member of The West Virginia State Bar who practices before
the United States District Courts for the Northern and
Southern Districts of West Vi.fginia and is subject to the
disciplinary jurisdiction of The West Virginia Supreme Court
of Appeals and its properly constituted Committae on Lagal
Ethics of The West Virginia State Bar (Committee) .

2. On or about June 13, 1992, Kenneth Varney and
his wife Teresa Varney of Mercer County, West Virzginia, were
arrested and charged with the distribution of cccaine and
marijuana and possession of a firearm without auchorization.

3. On June 18, 1994, Mr. Varney appezred before

the Magistrate for the United States District Cecurt for the



Southern Distrxict of West Virginia and was representac hy
courz-aprointad counsel. The Magiétrata found'probatmle
Cause £o Hind the case o&er to the Grand Jury and orderad
Mr. Varney cdetained.

4. Cn July 14, 1992, Responcdent, who had beaean
retained zv a relative to defend Mr. Varney, filed an agpea;._
of the Magistrate's Detention Order in Discrice Court.

5. A hearing was held on July 23, 1992, befgre
the Zonorable David A. Faber; at thac time, Respondent wasg
officially svbstituted as counsel for Mr. Varney. This
hearing represented Respondent’'s first physical appearance
in the United States District Court for the Southern
District of West Virginia. _.

6. Mrs. Varney, the‘co-defendant, was present in
the audience during the July 23 hearing.

7. Respondent proposed to call Mrs. Varney as a
witness for her husband. Hen.testiﬁbny would have related
to the ownership of the qun which was the subject of the

charge of possession of a firearm. John Parr, the Assistant

United States Attorney handling the case, questioned the

appropriateness of a co-defendant's testifying in a self-
inc:imina:inq manner without her counsel present. Judge
Faber asked Respondent: "Have you discussed this matter

Wit Mrs. Varmey's counsel or have you been in contact with

counsel at allav



The prosecutor commentad:

And let me just express that the reascn I say
that 13 there isn't a privilege herween rhi g

at-erney and thart witness, ancd I may well
call him =9 testify on her admissiaons.

The Court respondec:

There most certainly is not a privilage be-
twWeen Mrs. Varney and any lawyer other than
zhe lawver that represants hexr with regard =g
Zhis particular charge. That's quita right.

Respondent replied:

Your Honor, I've had a couple of occasions &aq
speak with Debra Kilgore, counsel for Mrs.
Varney, and there was never a time mentioned
that there was an objection from my speaking
with her about this case as a witness. I
don't have any problem not calling Mrs. Var—
ney here without Ms. Kilgore present, but as
far as my speaking and preparing this case, I
think defense counsel hecomes really handi-
capped if we're not at least ahle to go out
and speak with the individuals that may have
information pertaining to the case.

8. Judge Faber ruled that Mrs. Varney could not
testify for her husband unless and until Respondent made a
clear showing that she wished-:tﬁ testify voluntarily and
with the advice of counsel.

- 9. Respondent had not spoken with Ms. Kilgore
about her client's testifying; furthermore, he did not
obtain her permission to discuss tche case with Mrs. Varney
or call her as witness at the appeal hearing.

10. In his response to the January 23, 1993,
ethics complaint, Respondent said he meant to tell Judge

Faber that he spoke with Ms. Kilgore's office, rather than



with Ms. Xilgore, and that he later apologized Zcr "noe

clearly stating =hat I did not obtain permission of counsael

Co speak with my client's wife."

1Z. Respondent also pravided a capyY o a tela-
phone slip cated June 29, 1992, which notac the Zollowing:
(a) He had svoken te "Debra Kilgore's secrazary;"
(b) "Xilgore was on vacation all week;" anc (c] "o
objection “o Speaking."”

12. Af no time did Debbie Whited, Ms. Xilgore's
. Secretary, <ell Respondent that it was all right to speak to

Mrs. Varney or that he had Ms. Kilgore's permission to Speak

Co Mrs. Varney. Ms. Kilgore, in fact, did not grant
Respondent permission to Sspeak with her client until

September, 199Z.
13. No other ethics complaint has heen filed

against Respondent during his six years of nractice in
Virginia and West Virginia with the exception of one
complaint which was detarmined to-be unfounded and'smmmmrily-
dismissed by the Virginia State Bar.

The Subpanel supplements the parties' stipulated

Findings of Fact with the following:

1. At all times relevant hereto, Mrs. Varney was
represented by Princeton Attorney Debra Kilgore.

2. Subsequent to the July 23, 1892, =earing,
Proceedings were held in Mr. Varney's case on Septemﬁer 8
and September 22, 1992. Respondent appeared on senhalf Qf

Mr. Varney on both occasions.

o
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3. At the Sepramber 8, 1992, hearing, Assistant
United States Attorney Parr informed Judge Faber and
Respondent that he intancdad to #ile an ethics czoplaing
against Respondent based con Respondent's represantations tale)
the Court on July 23, 1922, concerning his comminications
with Ms, Xilgore. -Respondent stated that he corsiderad such
action a tactic used to "divicde and conquer” counsel for co-

defendants but made no efZort =0 corract his July 23

statement.
4. AL the September 22, 1992, hearing, Mr. Parr

again raised the issue of Respondent's July 23, 1992,
representations to the Court. On that occasion, Respondent
apologized to the Court Ffor making misleading statements.

5. The notes reflected on Respondent's telephone
slip referred to in Paragraph 11 of the parties' stipulated
Findings of Fact did not summarize an actual telephone

conversation between Respondent and Attorney Kilgore or her

- office.

DISCUSSION _

Since Mr. Downes admits that he made =he state-
ments which gave rise to the charges against him, the issues
to be addressed herein are the intent behind thcse state-
ments and the efforts made by Respondent to corzsct them.
The State 3ar alleges that Mr. Downes intentionally misled
the Court by representing that he had spoken wizh Mrs.

Varney's attorney prior ta the July 23, 1992, hearing and



that Mrs. Varney's counsel had given him permissizn tg spea.l-c
with her client. Mr. Dewnes, on the other hand, claimsg thar
his stavamenrts were unexgected, unplanned and the rasuls g7
his attempts =o zealously represent his client undar ax- '
ceedingly stressful cirgumstances.

The Subpanel Zaels it will benefit the entisa

L

§ e

Hearing Panel =0 summar:ze testimony given by each witnass

Who appeared at =he Marcha 21, 1994, hearing.

John Parr

John Parr, Assistant United States Attorney for
the Southern District of West Virginia, was the prosecutor
appearing at the July 23, 1992, hearing. During the hear-
ing, Mr. Parr observed Mr. Downes conversing on two or three
occasions with Mrs. Varney. As noted in the stipula.tact
Statement of facts, Mr. Parr raised the issue of Mr. Downes’
contacts with Mrs. Varney with Judge Faber. |

: Following the hearing, Mr. Parr contacted Mrs.

Varney's attorney, Debra Kilgore. Kilgore knew ~othing g2
the hearing; furthexrmore, she b.éd. no knowledge that her
client was present at the hearing. She knew not>ing abgut
Mr. Downes' conversations with Mrs. Varney.

Mr. Parr advised Judge E‘a‘ber's clerk that he he-
lieved Mr. Downes had made a misrepresentation tz the Couxr+.

Parr subsequently had several conversations with Mr. Dowres;

in those Conversations, Mr. Downes indicarad that he had in

‘“*«;55@9";



‘fact misspoken and that he had not discussec Mrs. Varney
Wwith Azzorney Xilgore.

Mr. Parr acknowledged that Mr. Downes' statements
had no aZZect on the acministration of ‘ustice. Mr. Parr
also ackuowledged that Mr. Downes made apologies to all par-
ties invclved in the mat:er.

Mr. ?arr's opinion is that Mr. downes mew he had

lied to ihe Court but didn't knew how toc "gert out af it_»

Mr. Parr did not believe that Mr. Downes' statements repra-

sented a mere slip of the tonque.

Debra Kilgore

Debra Kilgore has practiced law in Princeton, West
Virginia, for twelve years. Ms. Kilgore was on vacation
during the week in which the July 23, 1992, hearing took |
Place. While she was on vacation, she called her office..-
At that time, her seci'etary was Debbie Whited. Ms. Whited
gave Ms, Xilgore no messages'.that Mr. Downes had made 3
: request O speak with Mrs. Varney.

Prior to July 23, 1992, Ms. Kilgore had never
spoken with Mr. Downes concerning Mrs. Verney's testimony
and did ot give Mr. Downes permission to speak with her
client.

In a conversaticn which tock place hetween Mr.
Downes ard Ms. Kilgore after the July 23, 1992, hearing, Mr.
Downes claimec that Debbie Whited had told him that he had

permissizn to speak with Mrs. Varney. Ms. Kilgore took



issue with this statement. M. Downes responded hat g gne

had objected =3 hig Sbeaxing to Mrs. Varney. Apparent_-ly,
this exchange provoked what Ms. Kilgore called a "louc
conversation."” The conversation took place in the couvew
house, and a csurthousea official had to tell them o Qquiat
down.

Ms. Xilgore at no time told Debbie Whited ts adg-
vise Mr. Downes that it was permissible for him to have
Teresa Varney tastify. The only disclosure whick Ms. “hitad
was authorized to make to Mr. Downes concerning Mrs. vmeg
was related to attachments to a search warrant. Prior tq
the September 22, 1992, hearing on this matter, Mr. Downes
consulted Ms. Xilgore and asked for her advice. She advised

him to tell the truth.

Debbie Whited

Ms. Whited confirmed that she worked for Dehra
Kilgore at the time in question. On June ;9, 1992, she re-
ceived a call from David Downes. Ee asked about attachments
to a séarch warrant, He did not ask her about speaking to
Teresa Varney. Ms. Whitad put a note in the file which con-
firmed the conversation concerning che search warrant.

Ms. Whited did not tell Mr. Downes that it was
permissible for him to speak to Mrs. Varney or that Ms. Kil-

gora ha_d. agreed that he could speak to Mrs. Varnev.
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Heather Heiskell Jones

Ms. Jones was called on behalZ of cthe Respandent.
She and Respondent were classmaraes at the T. C. Jilli ams
College of Law; she has known Respondent since_1984. She
testified tha: Mr. Downas had a reputaCtion among his class~
mates Zor tDuth and veracity and offaerad other tastimaeny qf

his gooc character and dedication %o the vrcfession.

David Downes

¥r. Downes is a gracduats of the 7. C. W¥illiams Law

" School at the University of Richmond, Virginia, and hasg

pPracticed ir Front Royal, Virginia, since his 1987
graduation.

- Mr. Downes testified that, in additiorn to his
Practice of law, he is involved in many commnity and church
affairs. He is President-elect of his county bar associa—~
tion. He perZorms pro bono and court-appointed work.

Mr, Downes gavea a good deal of testimcny which re-—
lated to the stress created by his appearing in a jurisdic-—
Tion qeographically rem;:ved from his practice. e noted
that he had been retain;ed' to represeﬂt Mr. Varney only
shortly before the hearing in question. He undertook a
five-hour trip to arrive in Bluefield, West Virginia, Von the
day of the hearing. When he arrived at the courthouse, he
was confronted by fifteen to twenty friends and relatives of
his client. Xis client was averbearing. The friends and

relatives cormmented that they would blame Respordent if he



failed to obtain a good resulz Zor his clienz. The
atmosphere was "utter chaos.” To add to the confusion, ar
Some point prior to the commencement of the hearing, Mrs.
Varney approached Mr. Downes and said that she was uthappy

with her aztorney.
Xx. Downes acizcwliedgzed that the sratements which
he made “c zthe Court on <uly 23 concerning his contacts with
Ms. Kilgore were inaccurate and should not have been made.
He did not intend to mislead *we Court. He has never misgled
Or lied to any court befors. He states that when he did nc.:t-
call lTeresa Varney as a witness he believed that the whole
matter was rendered moot. He réalizes now that he should

have cleared up the whole matter at the time.

5 e

The Honorable David A. Faher
Judge Faber gave testimony by way of deposition on
March 30, 1994. He was called'on behalf of the State Bar.
During the July 23, 1992, hearing, Judge Faber
obs:erved Mr. Downes walk to the spectator section of the
cou'i':troom, lean over the rail, and speak to persons seated
in that section. One of these persons was Teresa Varney,
| After these conversations, Assistant United States
Attorney John Parr abjected to <he conversations and advised
Mr. Downes *hat no privilege would attach tc any communi-
cations between him and Mrs. Varney. Mr. Parr continued by

warning Mr. Downes that if the conversations persisrted, My,

Parr would consider calling Mr. Downes as a witness "o



testily %o ke essence of the conversations setween Mrg .
Varney and Mx. Downes.

Judge Taber informed Mr. Downes that he agraead -
with Mr. Parr's position and that the Court would not pemi‘t‘
Mr. Downes “o have additicnal discussions wich Mrs, Varney
without her cou:.sei's express a.pproval;r farzthermora, Judge
Faber advised Mr. Downes that he would nor allow Mr. Downes
to call Mrs. Varney as a witness.

Prior ta the Court's conclusion, Mr. Downes had .
"volunteered” the statement that he had spoken to H#s. Var-
ney's counsel and there had been no objection to his speak-
ing with Mrs. Varney. Judge Faber's impression from this

statement was that he had obtained permission from her

‘counsel to speak with Mrs. Varney. Shortly thereafter, it

became apparent to Judge Faber that Mr. Downes had not
cbtained permission to speak with Mrs. Vameif'. Judge Faber
Noted that what Mr. Downes said was subject to different
interpretations; hHowever, he had the initial impression that’

Mr. Downes was indicating to the Court that he had "cleared

it" with Ms., Kilgore.
Later, Judge Faber learned that Mr. Parr had made

inquiries of Mrs. Varney's counsel and that Mrx. ?arr had
been informed specifically by Ms. Kilgore that T0 pemission
had beer given to Mr. Downes to speak to Mrs. Varney. As a
result of this information, Judge Faber became concerned
that there had been a breach of conduct by Mr. Downes angd

that Judge Faber was under an obligation to repcrt it tg the

11



appropriate Bar auchorities. Judge Faber consulted the ché
of Profassional Responsibility and concluded that Mr. |
Downes' cozid.ucf. feprasenced violations of twe provisiong of
the Code: (1) The prohibition against conracts by one 1aw-
yer with a clienr representad 2y another attorney withanyt
vermission; and /2] The praonihition againsw misreprasenca-
tions to the Couxr=. Cansequencly, Judge Taher reported M.

Downes' conduct to the West Virginia and Virginia State

Bars.
Judge Faber acknowledged that the atmosphere at

the July, 1992, hearing was "emotionally charged.” He also
acknowledged that Mr. Downes' conduct resulted in no preju-
dice to any party. He noted that Mr. Downes appeared tg be
under a good deal of pressure genefated. by his client angd

his client's family and friends..

CONCLUSIONS QF LAW
The Hearing Subpanel- concludes that the State Bar

bas met its burden of proof in establishing that Respondent

has violated two rules of the Rules of Professional Conduct.

First, Respondent has violated Rule 3.3(a) (1) of the Rules

of Professional Conduct which provides that "(a] lawyer

shall not knowingly . - make a false starement of material
fact or law %o a tribunal," by virtue of his representing to
Judge Faber that he had spoken with Attornev Kilgore

concerning her client Terasa Varney and that Ms. Kilgore had

12
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no objection to his speaking with Mrs. Varney as a witnasgs
in the case.

7 Next, the Subpanel finds that Respondent violated
Rule 4.2 of the Rules of 3rofessional Conduct which Providas
that "A lawyer shall nct communicacte about the suhject of
the :epreﬁentation Wwith a party the lawyer nows =d he
representad 2y ancther lawyer unless the lawyer has the
consent of the other party.cr is authorized by law ta do
so," by discussing the case with Mrs..Varney without tha
prior consent of her attorney. The Subpanel does not
believe that Respondent acted intentionally with any
predisposition to mislead or deceive the Court. The
Subpanel believes that the statements in question were
indeed uttered "in the heat of battle" by Respondentf The
Subpanel recognizes: that litigation, and prohably most _u,:
particularly litigation in-the_area of criminal law, places

 lawyers in stress-filled situations in which they are

required to act quickly under pressﬁres e.manatlnq from
competing sources. The circuﬁstances with which espondent
was faced at the time in question appear to have been
chaotic and less than favorable in many regards. Bowever,
the Subpanel cannot excuse Respondent‘s utterance of the
Statements in question because of twa areas of concern.
First, the Subpanel believes from the evidence
that Respondent knew that the statements in question were
inaccurate and should not have been made as soon as they

Wwere uttered. However, it was not upntil the hearing haeld on

13



Sep:ambe: 22, 1992, when Assistant Jnited States Attor:;ey»'
Parr raissd this matter to the Cour- that Respondent made
- any effcrs %o correct his misrspresentations. He coulg have
taken “his action after the inirial misrepresentation qn
July 22, 1992. In addition, he had an opporzunity to dg so
agaln at the hearing on September 9, 1992. e knew thars th
misrepresénta:ions were a matter orf concern o the Courr and
the prosecuuor; however, he taok no action ta correct thgosae

Statemenzs until, in effect, he was "called on the carpet

The second area of concern to this Subpanel '
Lelates =3 the telephone slip submitted by Respondent in his
response o the January 23, 1993, ethics complaint. That
telephone glip contained notes stating'that the Respondent
had spoken to Attorney Kilgore's. secretary' that Ms. KLIgora
was. on vacat:.on. and that there was "ncr ohjection: to
speaking.™
'According_to testiméﬁy given by Ms. Kilgore's

Secretary, no telephone conversation took place heﬁween.her
and Respcndent which could have leqitiﬁately resul?ed.in the
creation of notes contained in the telephone slip. Regards
less of 2ow the telephone slip came into being, the Subpanel
is disturded by the fact that Mr. Downes submitted the tale-
phone slip wikh h*s response to the ethics complaint,

inasmuch as he knew at that time that at least some of the

information contained in the slip was inaccurate.

e
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3 | RECCMMENDED DISCIPLINE
A lawyer's acherence o the prohibition against
making any Zalse statement of mavnerial fact or law to a
tribunal must he held inviclare. Likewise, a lawver must
honor under all circumscances Che interdiction which
prevénts his or her communicarting with ancother's cliant
without consentz. In this case, ~here iz no question that
the statements made by Respondent to the Court were false.
This Subpanel finds that they were material. E'inally, 'the.
Subpanel finds that Respondent engaged in an unauthorized
conﬁnunication with a party represented by counsel. This
Subpanel, however, finds that the following mitigating
:. % factors: exist: (1) The: Court. and the Assistant United

e

are
1%: st:a‘u;e_s Attoz:ney' testified before this Subpanel t:hat: the-

misrepresent:a.tions- resuItect in no prejudice to any' part:y,,

(2} The Respondent formed no intent to make the mis-

representations; (3) The msrepr’eséntations and unauthorized.

- commu.nicat_on were the result: of a misplaced atteumt on '
Respondent's vart to zealously represent his cl.:.ent under :
unfavorable circumstances; and (4) The Subpanel fmds na
self-serving motivation for Respondent's misconduét.

Based on the foregoing and in wview of the miti-

gating factors cited, it is the recommendation of the
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Subpanel that the Respondent be given a public reprimand _
In addition, it is the recommendation of the Subpanel thar

Respondent be ordered to pay all costs of this proceeding.

| ULMLO‘»(JJ@-:{r

Tlisabeth #. Rose, Ssquire
Subcommittee Chair

Data:

e D ’ﬁ’ |
Alan D. Moats, /Esquire

Date:

Ot X it

Debra X. Sullivan

Date: 7-/L-9¢
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