STATE OF WEST VIRGINIA

OFFICE OF DISCIPLINARY COUNSEL
CITY CENTER EAST
SUITE 1200C
4700 MacCORKLE AVENUE SE
CHARLESTON, WEST VIRGINIA 25304
Office: (304) 558-7999
Fax: (304) 558-4015

Handbook for Court-Appointed Trustees

l. Introduction

This handbook is designed to assist an attorneyisvhppointed as a trustee under
Rule 3.27(c) or Rule 3.29 of the Rules of Lawyesddlinary Procedure. No single
document or checklist can answer every questidrattrastee will encounter. However, the
following material is intended to answer some basiestions. If additional questions or
problems arise which are not covered in this Han#bthe trustee is encouraged to contact
the Office of Disciplinary Counsel for further astsince. The Office of Disciplinary Counsel
greatly appreciates the service that court-appaitrigstees provide to the public and the
profession.

I. Appointment

There are two provisions in the Rules of Lawyercipknary Procedure which permit
the appointment of a trustee.

The Supreme Court of Appeals “may appoint may agpeitrustee to protect the
interest of the lawyer’s clients during the pendenc. proceedings” initiated by the Office
of Disciplinary Counsel pursuant to Rule 3.27. Tiéice of Disciplinary Counsel may
initiate proceedings under Rule 3.27(a) based Yn]peceipt of sufficient evidence
demonstrating that a lawyer (1) has committed datian of the Rules of Professional
Conduct or is under a disability and (2) posestsuntial threat of irreparable harm to the
public, ...."

In addition, under Rule 3.29 of the Rules of Lawyeciplinary Procedure, “[w]hen
a lawyer has disappeared, died, or has abandosedlmer law office or has been suspended
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or disbarred and no partner, executor, or othgromsible party capable of conducting the
lawyer’s affairs is known to exist, the Supreme €ai Appeals, upon written request by
the Office of Disciplinary Counsel, may authoribe thief judge in the circuit in which the

lawyer maintained his or her practice, to appoilaiveyer or lawyers to inventory the files

of the disappeared, deceased, abandoning, suspendesdbarred lawyer and to take such
action as seems indicated to protect the intecégtee lawyer and the lawyer’s clients.”

[1l. Duties

The duties of the trustee can vary widely basechupe nature of the attorney’s
practice. In some cases, the attorney’s practaemt have been very active and little needs
to be done to protect his or her clients. In ottaexes, particularly where the attorney had a
large practice or disappeared suddenly, the trigstae may be more complicated and time
consuming.

The trustee’s most important duty is to protectitierests of the lawyer’s client and
to expeditiously facilitate the return of clienieB. How this task is accomplished may vary
depending on the such factors as the size anddiypeactice the attorney maintained,
whether the attorney is cooperative with the treistiee location of the attorney’s files and
their accessibility, and whether the attorney mesented by counsel.

The trustee is reminded that Rule 3.29 of the Raflésawyer Disciplinary Procedure
provides that “[a]ny lawyer so appointed shall betpermitted to disclose any information
contained in any files so inventoried without tlmmgent of the client to whom such file
relates, except as necessary to carry out the ofdee court which appointed the lawyer to
much such an inventory.”

A. Obtaining Access to Attorney’s Office and ClientFiles

After the order of appointment is signed by theethudge in the circuit in which the
attorney practiced, the trustee should take at¢tig@ain access to the attorney’s office and
files. Ordinarily, gaining access to the attoriseyffice should not be a problem. The trustee
may contact the attorney, or relatives of the attgror a member of the attorney’s office
staff to obtain a key to the attorney’s office. the trustee encounters a problem gaining
access to the attorney’s office, the trustee shoohdact the Office of Disciplinary Counsel
for guidance.

B. Reviewing Client Files

The trustee should immediately take steps to seberattorney’s records and files.
The trustee should immediately remove the attomegtords and files. However, if a
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trustee is unable to secure the attorney’s recards files in the trustee’s office, or
determines that it is necessary to maintain therregly’s records and files in a separate
storage facility, the trustee shall contact thei@@fof Disciplinary Counsel for guidance.
The trustee’s main concern should be the attorredst files and records. Do not remove
personal effects or other office equipment.

The trustee should first review the attorney’'srdlides to determine which are active
and which are closed. Clients with active matsérsuld be contacted first and advised of
the need to obtain new counsel and/or make arramggsrto pick up their files. A record of
the file review and communications to the clienbdd be maintained by the trustee.
Additional information which might also be includisdvhich files have been reviewed, the
status of the case and what was done with the $#e, Attachment 1.

C. Contacting Clients

Clients with active matters should be contactexd &ind advised of the need to obtain
new counsel and/or make arrangements to pick upftles. Notification should also be
made to all clients whose matters are closed artivea Record of the communication
should be maintained, and the clients should besadvo contact the trustee to pick up their
files. There may be occasions when the trustemssiccessful in the initial attempts to
contact all of the attorney’s clients. Howevere tinustee is expected to exercise due
diligence in undertaking further attempts at contac

While contacting the client may be done by teleghanail, or any other means the
trustee deems appropriate, based on time consteaidtother considerations. The following
steps are recommended:

1. A letter should be sent to the client’s lastwnaddress. It is important that
this letter advise the client of the trustee’s appoent due to the suspension,
disbarment, death, or disability of the attorneg ahthe need to obtain new
counsel. Itis also important that the letter @dwvise the client how to obtain
the client file from the trustee but that the filay be destroyed, at a later time,
if it remains unclaimed. See, Attachment 2.

2. If the trustee does not receive a responseetdirdt letter, and there was no
indication that the letter was received by thentlia second letter may be sent
by certified mail for the purpose of ensuring awafirming delivery. See,
Attachment 3.

3. Some clients, although successfully contactey, fiail to follow through on
making arrangements to pick up the file or consernis destruction. Here,
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since there is confirmation that the client hagmesd the initial notice, the
trustee may send a follow-up reminder by regulait.nfaee, Attachment 4.

4. The trustee may seek authorization from thec®if Disciplinary Counsel to
place a notice in alocal newspaper or other patbia directing the attorney’s
clients to contact the trustee. See, Attachment 5.

5. When final disposition of the attorney’s fileashbeen determined, the trustee
may also send a Final Notice to the attorney’ sitdieegarding the destruction
or final location of the client files. See, Attawént 8.

D. Protecting the Client’s Interest

The trustee should take steps to avoid forese@abjedice to the clients, remaining
especially cognizant of applicable statutes of titmon or other time-sensitive
considerations. This may include contacting opmgpsiounsel, contacting the court, and
reviewing incoming mail. The trustee may reviewilnmathe attorney’s office, if possible,
or may make arrangements, only if absolutely nesgs$o have the mail forwarded to
another location. The trustee is not requirectt@a attorney for the client, or provide legal
services other than those necessary to prevent toatime clients. In addition, the trustee
shall not solicit employment from the attorney’®nts.

E. Delivering Files to Clients

The trustee should ask each client to sign a rejeadicating that the client would
like to have his or client file released and amaeidedgment of receiptSee, Attachments
6 & 7. The trustee should require clients to paedappropriate identification before
releasing the file. Absent instruction from thesit, the file should not be released to
anyone other than the client. It helps to tell¢hents in the initial notification letter how
the files will be returned and the reason for teeusity measures. In scheduling pick-up
dates, the trustee may wish to designate one oz spcific dates and times when clients
can come to the trustee’s office, or other locatimnobtain their files. This may be
particularly helpful in situations in which publigan is used or if the files are voluminous.
In addition, a copy of the release/receipt/ackndgieent should be maintained by the
trustee.

Client files may be returned by certified mail witte client’s consent. The trustee
should keep proof of delivery of the file. Mailirides to the attorney’s client’'s can be
expensive and trustees are encouraged to havesgiiek up their files in person, if possible.

F. Representing Clients and Recommending New Attoeys
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Often the attorney’s clients will ask the trusteerécommend successor counsel.
However, the trustee should not recommend successaobstitute counsel to any client on
matters relating to the inventory. Referrals mayade to local bar associations for new
counsel or to the West Virginia State Bar's Lawigeferral Service. The contact telephone
number is 304-558-7991.

The trustee may represent the attorney’s formentdionly after he or she has been
relieved of his or her trustee duties by the Ofti€®isciplinary Counsel. Furthermore, the
representation of the client must be on a new mattd not related to the inventory.

Clients who believe they are owed a refund of feegitherwise entitled to funds
belonging to the attorney, should be encouragesél independent legal counsel and/or
contact the Client Protection Fund at 304-558-79B3e Client Protection Fund should be
contacted directly by the client for specific infmation about the application of the Client
Protection Fund to the client’s situation.

G. Preservation and Disposal of Files and Records

Client files remaining after the trustee has codetlithe inventory process and
exercised due diligence in contacting clients atdrning files, and files for matters that
have been inventoried but have been closed foryears or more, may be destroyed.
However, before taking any action with the filemegning in the trustee’s possession, the
trustee should consult with the Office of Disciplig Counsel for direction on the disposal
of the files. There may be instances when thes fleould not be destroyed and other
arrangements must be made for the storage oflése fi

The method of destruction is within the discretajrthe trustee, after consultation
with the Office of Disciplinary Counsel, and maglumde shredding or incinerating. The
West Virginia Lawyer Disciplinary Board has issueldegal Ethics Opinion entitled L.E.O.
2002-01, “Destruction of Closed Client Files.” Thisgal Ethics Opinion provides more
detailed instruction regarding the destructionlant files older than five (5) years. The
trustee is encouraged to consult L.E.O. 2002-0Irfore information.

Finally, the trustee should deliver to the Offié®asciplinary Counsel, the complete
file of all records and documents related to his@rappointment as trustee. Such records
should include the inventory review form, correspemce, executed receipts, motions, etc.
These records will be maintained by the Office efdiplinary Counsel.

H. Dealing with the Attorney’s Office Account

Ordinarily, the trustee will have no duties regagdthe office or business account,
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since no client funds should be present in suchwadc The trustee’s chief obligation is to
protect the interests of the attorney’s clientdisyributing client files as quickly as possible.
Clients who believe they are owed a refund of thasmay be in the office account should
be encouraged to seek independent legal counssidlve those matters. The trustee should
not act as an advocate for the clients in fee desmatters.

Similarly, the trustee is not obligated to takeraatdinary steps to collect fees owed
to the attorney. Before taking any action regagdin attorney’s office account, the trustee
should consult with the Office of Disciplinary Cael. If the attorney is question is
deceased or has some other legal representaeve,iitee should contact the representative
of the estate.

However, bank and bookkeeping records relatingéattorney’s practice should be
preserved by the trustee and not destroyed.nltitithe function of the trustee to serve as a
successor signatory to the attorney’s accountsiadisburse funds or otherwise resolve
competing claims to funds in the attorney’s acceurih the event another individual or
attorney is appointed to serve as successor signatoto take control of such records for
the purpose of disbursing funds from such accotimgrustee should comply with a request
for the turnover of such records. Upon dischamaepank and bookkeeping records
remaining in the trustee’s possession should beeated to the Office of Disciplinary
Counsel.

IV. Getting Paid

Acting as trustee can be a difficult and time conislg matter. However, it is often
a very rewarding experience, as the trustee iseramgla great service to the public, to the
other members of the profession, the courts, atitet®ffice of Disciplinary Counsel. Each
trustee’s experience and problems are unique asdhiipossible to answer every question
ahead of time. Every trustee is encouraged tacbttie Office of Disciplinary Counsel any
time a problem arises. The Office of Disciplin&gunsel is here to help you through the
process.

Trustees will be compensated for their reasonafle &t the rate of $75.00 an hour,
subject to approval by the Office of Disciplinarp@sel. In addition, trustees will be
compensated for other reasonable expenses in@sngalt of their appointment as trustee.

Compensation Rate:

$75.00 per hour (subject to approval by the OftitBisciplinary Counsel) -
time for travel not compensable
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The Office of Disciplinary Counsel will pay the stee the following reasonable
expenses Office overhead, including rent, for both the trusee and the subject
attorney will not be reimbursed by the Office of Dsciplinary Counsel.

Time is recorded by tenths of an hour as follows:

.10 = 6 minutes

.20 = 12 minutes etc.

Expenses

Faxes:

Phone Charges:

Photocopying:

Postage:

Other expenses:

Time Records:
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Only the costs of long distance facsimdagmissions
may be reimbursed. Copies of paid bills must be
submitted.

Only long distance telephone chargey be
reimbursed. Copies of telephone bills must be stiédn

15¢ per copy limit, the number of espimust be
indicated. A receipt must be submitted for copyimg
excess of 50 copies.

$5.00 limit without receipts. Federal Espr Certified
Mail, etc., may be reimbursed with receipts.

Other expenses not mentioned abost have prior
approval from the Office of Disciplinary Counsel.

Trustees are expected to maintainleki@nd accurate
time records. Those records should include chiantes,
dates, work performed, time expended, and costs
incurred. Descriptions should be sufficiently sfiec
and detailed to enable one to understand the nahde
extent of the services performed. Where appragriat
including appointments that are lengthy or finalgia
burdensome, a trustee may contact the Office of
Disciplinary Counsel to discuss interim applicagdar
reimbursement of expenses prior to the completi@ti o
services.
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Use of Office Staff: In discharging his or her datithe trustee should be as
frugal as possible by, among other things, usimgpett
staff to do the clerical work. The rate for sugpsiaff
will be paid up to $20.00 an hour. Expenses aasedi
with using support staff must have prior approvahf
the Office of Disciplinary Counsel.

F. Reporting to the Office of Disciplinary Counsel& Discharge

The trustee’s last duty is to report his or heivaas to the Office of Disciplinary
Counsel. Although trustee reports may vary dependn the situation, the trustee’s report
should include, at a minimum, a description ofribenber of files delivered to clients and/or
their attorneys, the number of files unclaimed, Hredefforts made to contact clients. The
trustee may also include any information the treisteay feel is appropriate under the
circumstances of the situation. Upon receipt awikw of the trustee’s report and request
for payment, the Office of Disciplinary Counsel Mdischarge the trustee from his or her
duties.
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